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Switzerland

The Latest Swiss Cartel Law Reform Paradox: Escaping Brussels Only
to Invite It Back?

Idris Abdelkhalek*

I. Introduction

The latest reformof the Swiss Federal Cartel Act (Car-
tA) was approved on 19 December 2025.1 This signif-
icant reform enshrines the latest case law of the Fed-
eralSupremeCourtofSwitzerland (FSCS)on thecon-
ditions for assessing the abusive behaviour by mar-
ket-dominantundertakings;2 strengthens the civil as-
pects of Swiss competition law for consumers; and
brings several key amendments to the administrative
procedural law applicable to competition law inves-
tigation.

In particular, the 19 December 2025 reform
brought two significant changes that are discussed
in this report. First, it modifies the methodology for
assessing how an agreement between undertakings
affects competition. Second, it modernises themerg-
er control procedure through the adoption of the
SIEC test, replacing the previous qualified market
dominance test. However, these two changes, give
rise to a profound paradox. While the latter aligns
Swiss lawmore closely with EU competition law, the
former may produce the opposite effect.

To highlight this paradox, this report first outlines
the historical framework governing the assessment
of agreements between undertakings in Swiss com-
petition law (II.). As will be shown, this assessment

has been characterised by constant shifts, which con-
tinue to cause difficulty – even with the current re-
form – to find the right equilibrium (III.). As for the
SIEC test (IV.), although it may enhance efficiency in
certain cases, it also raises unresolved issues concern-
ing the specific control of the Swiss market.

II. Agreements Affecting Competition

1. Historical Perspective

The CartA stems from Article 96(1) of the Federal
Constitutionof theSwissConfederation (FCSC). This
provision states that ‘[t]he [Swiss] Confederation
shall legislate against the social and economic conse-
quences of cartels and other restraints on competi-
tion’. As recalled by the FSCS, Article 96(1) FCSC im-
plies that only the economically or socially harmful
consequences of restraints on competition are to be
combated. Unlike EU law, the conception of Swiss
competition law does not allow for a general prohi-
bition of agreements restricting competition.3

This approach was specifically adopted in the two
previous versions of the CartA. The first 1962 CartA
used the ‘balance method’ (Saldomethode; méthode
du solde). Thismethod assessed all the economic and
social consequences of a restriction on competition
by weighing up their negative and positive effects. If
thenegative effects outweighed thepositive ones, the
restriction had harmful economic and social conse-
quences. In this case, the Competition authority
could issue recommendations to the undertakings
concerned but could not prohibit a given behaviour.
For example, tobacco resellers could agree on ciga-
rette prices as these would rise and smokers would
smoke less, thereby contributing to public health.4

Twenty-three years later, the 1985 CartA repealed
the 1962 CartA. The 1985 version kept the use of the
‘balancemethod’, but raised the threshold for consid-
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1 Swiss Federal Gazette (2026), 18 ff.

2 Judgment of the Federal Supreme Court of Switzerland (FSCS)
Vifor Pharma/HCI Solutions [2025] 2C_244/2022.

3 Official Compilation of the FSCS 135 II 60 para 3.1.1.

4 Publication by the Swiss Cartel Commission (1976), 215 ff.
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ering the validity of certain restrictive agreements.5

If certain types of hardcore agreements were to elim-
inate effective competition, their effectswere consid-
ered harmful, unless an overriding public interest
made them indispensable.6 In applying this higher
threshold, the Cartel Commission thus ruled that an
agreement on the price of cement to promote its
transport by rail was not indispensable on grounds
of environmental protection.7

The current CartA was adopted in 1995 following
the 1992 vote of the Swiss people and the cantons re-
fusing Switzerland’s accession to the EEA. The Car-
tA established a paradigm shift and brought Swiss
competition law closer to EULaw. It repealed the ‘bal-
ance method’ and refocused the objective of the law
on protecting competition as an institution.8 An
agreement restricting competition could thus only
be justified on grounds of economic efficiency. Only
the Swiss federal government may exceptionally au-
thorise an unlawful agreement necessary to safe-
guard an overriding public interest.9

2. The Assessment of Agreements
Impacting Competition

Article 5(1) CartA states that:
[a]greements that significantly impact competi-
tion in a market for certain goods or services and
cannot be justified on grounds of economic effi-
ciency, as well as agreements that lead to the elim-
ination of effective competition, are unlawful.

This general provision distinguishes agreements sig-
nificantly impacting competition and which cannot
be justified from agreements eliminating effective
competition.

For agreements impacting competition, the FSCS
established that the ‘significant impact’ criterion is
based on the overall assessment of qualitative and
quantitative aspects understood as communicating
vessels.10 The qualitative aspects focus on the impor-
tance of the competition parameter affected by the
agreement on the relevant market.11 The quantita-
tiveaspects areassessedaccording to theparties'mar-
ket shares and internal, external, current, and poten-
tial competition on the relevant market.12

Aside agreements significantly impacting compe-
tition, the CartA contains presumptions that certain
agreements eliminate effective competition. These

presumptions are provided by Article 5(3) and (4)
CartA. Article 5(3) CartA covers horizontal agree-
ments that:

(a) […] directly or indirectly fix prices; […] (b) re-
strict the quantities of goods or services to be pro-
duced, purchased or supplied; […] (c) allocate mar-
kets geographically or allocate trading partners.

Article 5(4) CartA concerns vertical agreements that:
[…] impose a minimum or fixed selling price, as
well as distribution agreements allocating territo-
ries […] when sales by other authorised suppliers
are excluded.

The presumptions that the enumerated conducts
eliminate (all) competition are quite easy to overturn.
Indeed, proof that a small amount of residual com-
petition exists on the relevant markets is sufficient
in that regard.13 Once the presumption has been re-
butted, the lawfulness of an agreement is assessed
according to its significant impact on competition as
stated by Article 5(1) CartA.

If an agreement is found to be contrary to Article
5(1) CartA, it may be justified based on economic ef-
ficiency grounds exhaustively provided for in Arti-
cle 5(2) CartA. Since 1 April 2004, agreements pro-
vided for in Article 5(3) or (4) CartA and found to be
unlawful can be directly sanctioned based on Article
49a CartA.

3. The Gaba Case

The assessment of agreements provided for in Arti-
cle 5(3) or (4) CartA was reshaped by the 2016 land-
mark decision in the Gaba case.14 The Swiss compa-

5 Swiss Federal Gazette, Message concerning the Federal Act on
Cartels and Other Restrictions on Competition (1995) I 472, 506.

6 CartA 1985, 29(3).

7 Publication by the Swiss Cartel Commission and the Price Super-
visor (1993), 5 14 ff.

8 CartA, 1.

9 CartA, 8.

10 Official Compilation of the FSCS 143 II 297 para 5.2.2.

11 Official Compilation of the FSCS 129 II 18 para 5.2.1.

12 Ibid.

13 Judgment of the Federal Administrative Court of Switzerland
Implenia (Ticino) [2010] B-420/2008, para 7.

14 Official Compilation of the FSCS 143 II 297.
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ny Gaba entered into an agreement with Austrian
company Gebro to restrict the re-export of dental hy-
giene products to Switzerland. This agreement con-
stituted absolute territorial protection falling under
Article 5(4) CartA. The Swiss National Competition
Authority (ComCo) sanctioned Gaba.15 Gaba ap-
pealed to the Federal Administrative Court of
Switzerland and subsequently to the FSCS.

As it constituted an absolute territorial protection,
the FSCS confirmed that the agreement between Ga-
ba and Gebro fell under the scope of Article 5(4) Car-
tA and was presumed to eliminate effective compe-
tition. The FSCS noted that this type of agreement
remains particularly harmful to competition.16Thus,
it considered that once the presumption is over-
turned, agreements provided for in Article 5(3) and
(4) CartA generally significantly impact competition
as per Article 5(1) CartA, without having to assess
their quantitative impact on the relevant market.17

Their significant impact on competition is solely
based on qualitative criteria, i.e., the affected para-
meters of competition provided in Article 5(3) and
(4) CartA. Unless they can be justified by economic
efficiency grounds of Article 5(2) CartA, these agree-
ments are unlawful and sanctionable.

III. The Reform of Article 5 CartA

1. The Significant Impact

The 19December2025 reformamendedArticle 5Car-
tA. The new Article 5(1bis) CartA states that:

[t]he significant nature of the infringement [on
competition] is examined on a case-by-case basis, as
part of an overall assessment based on qualitative
factors on the basis of empirical values and quanti-

tative factors on the basis of the specific situation in
the relevant market.

Article 5(1bis) CartA stems from a motion18 tabled
by Olivier Français, member of the Council of States
(upper house of the Swiss Parliament). This motion
is intended to overturn theGaba case law, considered
to be too rigid and detrimental to undertakings.19

Once the presumption of Article 5(3) or (4) CartA is
rebutted, the assessment of the significant impact of
an agreement on competitionmust therefore also in-
clude quantitative aspects. Such agreements can no
longer significantly impact competition solely be-
cause they restrict a qualitative parameter of compe-
tition provided for by Article 5(3) or (4) CartA.

2. The Setting of Gross Prices

The 19 December 2025 reform also amended the
scope of Article 5(3)(a) CartA. This presumption will
only apply to agreements ‘which directly or indirect-
ly set minimum prices, fixed prices or maximum
prices paid by the purchaser’. This amendment
means that undertakings will be authorised to ex-
change price recommendations or gross prices with-
out this behaviour being covered by the presumption
in Article 5(3)(a) CartA. According to this new word-
ing, the presumption will only cover agreements on
the prices ultimately paid by purchasers. ‘Other
prices agreements’ will fall under the scope of Arti-
cle 5(1) CartA and will not be sanctionable.

3. Comments

a. Article 5(1bis) CartA

Article 5(1bis) CartA has prompted several comments.
Some scholars see the explicit definition by the law
of the significant impact criterion as a welcome clar-
ification.20 Others see it as a weakening of Swiss car-
tel law as well as a departure from EU law and inter-
national standards.21 For the latter, Article 5(1bis) Car-
tA will increase the burden for the ComCo. It would
be more complex to declare most hardcore restric-
tions unlawful, extend proceedings, and lead to legal
uncertainty.22Undertakings would also no longer be
certain whether a given behaviour is unlawful.

Nevertheless, this reform highlights several key
points. First, Article 5(1bis) CartA stresses a persistent

15 ComCo decision Gaba und Gebro [2009] 22-0349.

16 Official Compilation of the FSCS 143 II 297 para 5.2.4.

17 Official Compilation of the FSCS 143 II 297 para 5.6.

18 In Switzerland, a motion instructs the Federal Government to
submit a draft act to the Parliament or to take action.

19 Swiss Federal Gazette, Message concerning the partial reform of
the CartA (2023) 1463, 26 ff.

20 Daniel Emch, ‘Moins de formalisme dans le droit des cartels’ Le
Temps (2 December 2025) 4.

21 Damiano Canapa, ‘Proposed Revisions to the Swiss Cartel Act:
Opportunities and Risks’ [2025] 6 JECLAP 235.

22 Idem, 237.
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difficulty for Swiss competition law to find the right
balance in implementing the effects-based approach
required by Article 96(1) FCSC. The message that ac-
companied the CartA bill expressly states that hard-
core restrictions provided for in Article 5(3) and (4)
CartA significantly impact competition within the
meaning of Article 5(1) CartA, once the presumption
is rebutted.23Originally, the adoption ofArticle 5Car-
tA also intended to ease the identification of hard-
core restrictions and to repeal the ‘balancemethod’.24

Nevertheless, prior to the Gaba case law, the FSCS
opted for a permissive approach. In its Buchpreis-
bindung case law, it considered that the assessment
of whether an agreement covered by Article 5(3) Car-
tA significantly impacts competition also had to in-
clude quantitative aspects.25 This case undoubtedly
added to the confusion surrounding the legislator's
initial intention and the requirements set out in Ar-
ticle 96(1) FCSC.

Additionally, even though Article 96(1) FCSC fo-
cuses on the ‘social and economic consequences’ of
competition restraints, the FSCS admits to prohibit-
ing certain cartels, thereby highlighting the align-
ment of CartA with the object/effect distinction in
EU law.26 Therefore, hardcore restrictions provided
for in Article 5(3) and (4) CartA can, to some extent,
be compared to the ‘by object’ restrictions of Article
101 TFEU, i.e. restrictions which reveal a sufficient
degree of harm to competition so that there is no
need to examine their effects. This reasoning stems
from the Gaba case law, as the significant impact on
competition is solely based on their qualitative para-
meters. Agreements that do not fall under these pre-
sumptionsare assessedbasedon theirqualitative and
quantitative impact on competition under Article
5(1) CartA. The latter are then close to the ‘by effect’
analysis under Article 101 TFEU. In view of this in-
terpretation, Article 5(1bis) CartA can be considered
as a departure from EU law.27

b. The Limits of Presumptions

Despite the above, the Gaba case law may have
opened the door to an overly rigid application of the
presumptions. For example, a purchase agreement
constitutes a ‘price agreement’ within the meaning
of Article 5(3)(a) CartA.28 After the rebuttal of the
presumption, such an agreement should, according
to the Gaba case law, significantly impact competi-
tion within the meaning of Article 5(1) CartA. The

ComCo Secretariat nonetheless considered that even
if a purchase agreement is covered by Article 5(3)(a)
CartA, its significant impact on competition accord-
ing to Article 5(1) CartA must be conducted in terms
of qualitative and quantitative assessments.29 This
reasoning is in line with EU law for which purchase
agreements do not generally constitute by object re-
strictions even if they fix prices.30

It may be desirable to categorise certain types of
behaviour as almost harmful per se for competition.
That said, such an approach must not preclude a cer-
tain degree of discretion on the part of the authori-
ties. The absence of such leeway could lead to a shift
towards assessing each behaviour on a full case-by-
case basis, endangering legal certainty. It follows that
the rigidity sought in the Gaba case law may stem
from the system of presumptions as such, which al-
lows for overly broad coverage of certain types of be-
haviour. Considering the presumptions in Article
5(3) and (4) CartA are to be equivalent to the ‘by ob-
ject’ restrictions in EU law, the latter classification re-
mains restrictive.31

One option to consider would be to repeal the pre-
sumptions of Article 5(3) or (4) CartA and only re-
tain Article 5(1) CartA, which distinguishes agree-
ments that significantly impact competition from
agreements that eliminate effective competition. As
for the ‘by object – by effect’ distinction, case law
would establish categories of agreements for which
significance is determined solely based on qualita-
tive aspects. The Swiss precision sought by a system
of presumptions may therefore prove to be far too
conceptual for competition law geared towards an
economic approach and a need for pragmatism.

23 Swiss Federal Gazette, Message concerning the Federal Act on
Cartels and Other Restrictions on Competition (1995) I 472, 561.

24 Idem, 560; Damiano Canapa, ‘Proposed Revisions to the Swiss
Cartel Act: Opportunities and Risks’ [2025] 6 JECLAP 235, 237.

25 Official Compilation of the FSCS 129 II 18 para 5.2.2.

26 Official Compilation of the FSCS 143 II 297 para 5.1.2 and 6.2.3.

27 Swiss Federal Gazette, Message concerning the partial reform of
the CartA (2023) 1463, 18.

28 Law and Policy on Competition Einkaufskoperation [2020] 2 405
para 61.

29 Idem, para 62 ff.

30 European Commission, Guidelines on the applicability of Article
101 TFEU to horizontal cooperation agreements [2023] OJ
C259/1 para 278.

31 Case C-67/13 P CB v Commission [2014] ECLI:EU:C:2014:2204
para 58.
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c. Interpreting Article 5(1bis) CartA

The new wording of Article 5(1bis) CartA should not
lead to an overly alarmist interpretation. It would be
possible to interpret that for hardcore restrictions
provided for in Article 5(3) and (4) CartA, the assess-
ment of quantitative criteria remains minimal in
view of the economic and legal context. Such an ap-
proach is considered in EU law when assessing a re-
striction by object. This assessment relies on taking
into consideration the nature of the goods or services
affected, as well as the real conditions of the func-
tioning and structure of the concerned markets.32

However, according to the Toshiba case law, the con-
textual analysis is limited to what is strictly neces-
sary to determine whether a given behaviour consti-
tutes a restriction by object.33 Under Article 5(1bis)
CartA, suchan interpretationwouldmeet the require-
ment that the quantitative aspect of the significant
impact is based on an ‘overall assessment’ and on the
‘specific situation on the relevant market’. This sum-
marycontextual analysis constitutes a supportingcri-
terion for reinforcing or refuting the quantitative na-
ture of the significant impact. Hardcore restrictions
could then be easier considered as significantly im-
pacting competition without the assessment being
purely formal.

d. Article 5(3)(a) CartA

The amendment of Article 5(3)(a) CartA implies that
producers could agree on a lower maximum price
that they would be ready to fix for their buyers. Such
an approach clearly contradicts EU law, which gen-
erally categorises such price fixing agreements as by
object restrictions. In 2016, the EUCommission sanc-
tioned a cartel of truck manufacturers because they
agreed upon ‘gross list’ prices.34With the new word-
ing of Article 5(3)(a) CartA, such a cartel could not
be directly sanctioned any more in Switzerland.35

IV. Introduction of the SIEC Test

1. The Assessment

While the reform of Article 5 CartA may be seen as
adeparture fromEU law, the introductionof theSIEC
test undoubtedly constitutes a rapprochement. Arti-
cle 10(2) CartA currently states that the ComCo:

may prohibit a concentration or authorise it sub-
ject to conditions and obligations if the operation
(a.) leads to the creation or strengthening of a dom-
inant position, which eliminates effective compe-
tition and (b.) does not lead to an improvement in
competitive conditions on another market suffi-
cient tooutweigh thedisadvantages resulting from
the dominant position.

Although Regulation 139/2004 replaced the ‘domi-
nance test’ with the SIEC test, Article 10(2) is inspired
by former Regulation 4064/89. The new Article 10(2)
CartA states that:

[ComCo]may prohibit the concentration or autho-
rise it subject to conditions or obligations where
the examination shows that the concentration (a.)
significantly impedes effective competition, in
particular by creating or strengthening a domi-
nant position, and (b) does not generate efficien-
cy gains for purchasers that are specific to the con-
centration, verifiable and justified by the notify-
ing undertakings, and which offset the disadvan-
tages caused by the significant impediment to
competition.

The reform thus aligns Swiss merger control more
closely with EU law, while strengthening its preven-
tive function.

More interestingly, the new Article 9(1bis) CartA
provides that cross-border mergers no longer need
to be reported to the ComCo, if all relevant product
markets affected by the operation include Switzer-
land, at a minimum the EEA and provided that the
merger was reviewed by the EU Commission.

2. Comments

The introduction of the SIEC test will allow for bet-
ter assessment of non-coordinated effects in oligopo-
listic markets and a focus onmerger-specific efficien-
cies.36 This will undoubtedly lead to a better inclu-

32 Idem, para 53.

33 Case C-373/14 P Toshiba Corporation v Commission [2016]
ECLI:EU:C:2016:26 para 29.

34 European Commission, Decision Trucks [2016] AT.39824 paras
49 to 60, 75, 81.

35 Damiano Canapa, ‘Proposed Revisions to the Swiss Cartel Act:
Opportunities and Risks’ [2025] 6 JECLAP 235, 238.

36 Idem, 241.
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sion of both the positive and negative effects ofmerg-
ers.37 Currently, only the effects of mergers on two
separatemarkets are compared, andonly an improve-
ment in the conditionsof competition inanothermar-
ket that outweighs the harmful effects of the domi-
nant position can be included in the assessment.38

As cross-border mergers involve costs due to the
duplication of operations to be submitted to several
authorities, the one-stop shop system proposed by
the new Article 9(1bis) CartA could be advantageous
for Switzerland.39However, this could result in a loss
of sovereignty in the field of merger control policy.40

It would de facto grant decision-making power to the
European Commission, without Switzerland being
an EU member state. A referral system such as that
provided for in Article 9 of Regulation 139/2004,
which allows the Commission to refer a transaction
to aMember State upon its request, would have been
desirable in view of Switzerland’s position as a non-
EUMember State.41 It is in fact possible that a merg-
er may not raise competition concerns in the EEA,
but may do so on the sole Swiss market.

V. Conclusion

The 19 December 2025 CartA reform creates a cer-
tain paradox in that it departs from EU law regard-
ing the assessment of agreements and aligns itself
with it by introducing the SIEC test for mergers. Al-
though it may highlight a certain inconsistency in
the competition policy that Switzerland intends to
pursue, the reform confirms a constant difficulty for
the Swiss lawmaker, authorities, and courts in imple-
menting the effects-based approach set out in Arti-
cle 96(1) FCSC. The reform is a continuation of a con-
stant shift between a broad effects-based approach
and a more rigid approach based on a system of pre-
sumptions according to which effective competition
is eliminated.

The significant impact criterion of Article 5(1) Car-
tA is based on qualitative and quantitative assess-
ments of the agreement. Past criticism has therefore
focused particularly on the Gaba case law, according
to which agreements provided by Article 5(3) or (4)
CartA significantly impact competition solely based
onqualitativeparameters, once the saidpresumption
has been overturned. Gaba has thus brought Article

5(3) and (4) CartA close to the ‘by object’ restrictions
in EU law. However, criticisms raised by this case
seem to stemmore from a presumptions system per-
ceived by critics as too conceptual. In this regard,
even a purchase agreement, which is not considered
as a ‘by object’ restriction in EU law, falls under the
scope of Article 5(3)(a) CartA. Repealing the pre-
sumptions and retaining only Article 5(1) CartAwith
the categories it proposes would allow for a better
case law approach and still bring Swiss competition
law closer to EU law.

As it stands, the new Article 5(1bis) CartA diverges
somewhat from EU law as it overturns Gaba and im-
poses a quantitative assessment for hardcore restric-
tions provided in Article 5(3) and (4) CartA, once the
presumption has been rebutted. However, the assess-
ment of the quantitative aspects could be based on a
summary analysis of the legal and economic context
of themarket concerned. Thiswould provide an over-
all assessment of the agreement without leading to
a too permissive interpretation of this provision for
hardcore restrictions.

The introduction of the SIEC test for mergers is to
be welcomed. It brings Swiss competition law into
line with international and EU standards and allows
for a more detailed analysis of the effects of a merg-
er. The introduction of a ‘one-stop shop’ allowing the
EUCommission to assess amerger, provided that the
EEA and Switzerland are covered, will also lead to ef-
ficiencies. However, the reform does not include a re-
ferralmechanism for theComCo to conduct an analy-
sis of the Swiss market. Such a mechanism would
have been welcome, particularly given that Switzer-
land is a non-EU member state. This choice is sur-
prising given Switzerland's current difficulties in
moving closer towards institutional integration with
the EU. In any case, while distancing itself fromBrus-
sels, Switzerland always seems to be seeking tomove
closer to it, revealing a complex relationship fraught
with certain doubts.

37 Swiss Federal Gazette, Message concerning the partial reform of
the CartA (2023) 1463, 57.

38 Damiano Canapa, ‘Proposed Revisions to the Swiss Cartel Act:
Opportunities and Risks’ [2025] 6 JECLAP 235, 241.

39 Idem, 241.

40 Idem, 241.

41 Idem, 241.


