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“Rough Justice” in Construction Adjudication: It's Not

Natural

The introduction of adjudication into
Ontario’s Construction Act caused
many to coin this new process as
“rough justice” as it allows parties
to get swift, interim relief, without
bringing the project to a halt.

The Divisional Court in Ledore
Investments v. Dixin Construction,
2024 ONSC 598 has confirmed how
inappropriate the “rough justice”
misnomer really is. Adjudication
is not a form of “rough justice”
that makes the process immune to

fundamental rights embodied in the
concept of natural justice.

Facts

The applicant, Ledore Investments
Limited (“Ledore”), applied for judi-
cial review pursuant to the provisions
governing judicial review in Ontario’s
Construction Act. In its application,
Ledore sought to set aside the
determination of the adjudicator
dismissing its claim for payment
against the general contractor, Dixin
Construction (“Dixin").

The adjudication touched on the
prompt payment provisions of the
Act, in that Ledore had delivered
three invoices to Dixin, which Dixin
had included in its payment ap-
plication to the owner, for which it
was paid. Dixin did not deliver to
Ledore a “notice of non-payment”
within the time-period required by
the Act, but nevertheless refused
to pay Ledore’s invoices after it had
terminated Ledore’s subcontract and
claimed set-off.


https://www.canlii.org/en/on/laws/stat/rso-1990-c-c30/latest/rso-1990-c-c30.html
https://canlii.ca/t/k2hvv
https://canlii.ca/t/k2hvv
https://canlii.ca/t/k2hvv
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Ledore sought interim relief by way
of adjudication, however the ad-
judicator declined to order Dixin to
pay Ledore, because the form and
content of Dixin's invoicing to the
owner did not “engage” the prompt
payment provisions as it was not a
“proper invoice,” a form of invoice
defined in the Act with statutorily
mandated contents.

Importantly, neither Ledore nor Dixin
had raised this as an issue in the ad-
judication, however the adjudicator
took it upon himself to render his
determination without input from
the parties.

The Adjudication

The agreed wupon adjudication
process permitted both parties
to provide written submissions of
various lengths. No oral submissions
were permitted, but both parties had
submitted witness statements.

On July 20, 2022, the adjudicator de-
livered his determination, together
with written reasons, concluding that
Dixin was not required to pay Ledore
for the invoices, but his reasoning
turned on a point neither party had
raised in their written submissions.

He determined that, because Dixin
had not delivered to the owner a
“proper invoice” as defined in the
Act, the Act’s prompt payment pro-
visions did not apply.

Strikingly, he acknowledged that
neither party had raised this argu-
ment, stating that:

Although not raised by either party,
my review of the material submitted
by the parties also raises an issue
with respect to the form and content
of [Dixin]'s invoicing (that is, the
invoice from [Dixin] to the [owner],
which purports to have started the
Prompt Payment process).

The adjudicator was troubled with
the result of his analysis, remarking
that:

| feel it necessary to note that | am
concerned with the outcome in this
matter, as it appears [Dixin] is able
to (unintentionally, it would seem)
take advantage of its own failure to
comply with the Act. Although not
fully canvassed/analysed herein,
had the fact of the improper form of
[Dixin]'s invoice to the [owner] been
known/realized by [Ledore] prior to
issuing the Notice of Adjudication,

perhaps the adjudication could
have been structured in a way to
deal with [Dixin]’s failure in this
regard.

Judicial Review

Ledore’s application for judicial
review of the adjudicator’s determin-
ation raised three issues:

1. lIsjudicial review available in
this court?

2. If judicial review is available,
was there a breach of proced-
ural fairness?

3. If there was a breach of
procedural fairness, what is
the appropriate remedy?

One the first issue, the court con-
sidered Section 13.18(5) of the Act,
which requires an applicant to estab-
lish one or more of these grounds for
review to have a determination set
aside. Ledore relied on two of these
grounds:

13.18(5) The determination of an
adjudicator may only be set aside
on an application for judicial review
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if the applicant establishes one or
more of the following grounds:

3. The determination was of a ...
matter entirely unrelated to the
subject of the adjudication.

5. The procedures followed in the
adjudication did not accord with
the procedures to which the ad-
judication was subject under this
Part, and the failure to accord preju-
diced the applicant’s right to a fair
adjudication.

The court found that the Act spe-
cifically provides that procedural
fairness is a ground for a party to
seek judicial review, and Dixin con-
ceded this point. Consequently,
judicial review was available under
Section 13.18(5)5 and the court did
not need to consider Ledore's argu-
ment that the determination related
to matter that was unrelated to the
adjudication.

Was there a breach procedural
fairness?

The court devoted most of its time
on the second issue, determining
whether there was a breach of pro-
cedural fairness. At the forefront of
the court’s analysis was the level of
procedural protection that should be
afforded to parties in an adjudication.

On the one hand, as Dixin argued,
adjudication is “a fast and informal
process intended to secure aninterim
result pending the parties pursuing
their dispute more comprehensively
in court or before an arbitrator.” The
interim nature of a determination
limited the procedural protections.

The court agreed, in part, with Dixin,
that in considering the statutory
framework, the legislature intended
to “establish a prompt and abbrevi-
ated adjudicative process,” that
should not be overwhelmed by strict
procedural conformity.

But it's not “rough justice” that is
devoid of all procedural protection,
simply because the process results
in an interim determination that can
be corrected by the courts or an arbi-
trator, where the procedural rights
are more comprehensive. The court
found that while procedural protec-
tion was limited, some procedural
protections remained, as:

the right to be heard on the deter-
minative issue is a central compon-
ent of even more limited procedural
protections. It is a legal truism in
our system of justice that it is funda-
mentally unfair, and quite possibly
unreliable, for a judicial officer or
adjudicator to reach a conclusion
in his or her reasons for judgment
in a proceeding based on an issue
that has not been pleaded or relied
upon by a party to the proceeding.

While the courts tend to pay a sig-
nificant amount of deference to the
determinations of specialized deci-
sion-making bodies, this is subject
to basic safeguards being met. The
procedural entitlements in adjudica-
tion were not so low as to eliminate
the fundamental right to be heard on
the dispositive issue, and accordingly
there existed procedural unfairness.

What is the appropriate remedy?

Ledore submitted that the court

should set aside the adjudicator’s
determination as unreasonable and
substitute it with its own analysis.
The court disagreed, and deter-
mined that the adjudicator, who
had experience in the construction
industry, had not yet had the benefit
of the parties’ submissions on the
dispositive issue.

Thus, the matter was remitted back
to the adjudicator for determina-
tion in accordance with the court’s
reasons.

Conclusion

The court has provided valuable
guidance: Adjudication is not “rough
justice” and remains subject to the
most basic of procedural protections
as embodied in the audi alteram
partem principle, one of the two
pillars supporting natural justice.
Even though adjudication is interim,
parties can at very least expect these
basic protections, particularly the
right to a fair hearing, and to be
informed of and respond to the dis-
positive issue on which their dispute
turns.

AUTHOR:

Gary Brummer
Senior Associate


https://www.glaholt.com/professionals/bio/gary-brummer
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Navigating Liability in Construction Contracts: A Case

Analysis of Centurion Apartment Properties Limited
Partnership v. Sorenson Trilogy Engineering Ltd.

The project at issue concerned the
construction of an 11 storey, 90-unit
apartment building (the "Building")
in Langford, BC (the "Lands")
between 2017 and 2019, which sub-
sequently faced evacuation post-oc-
cupancy due to severe structural defi-
ciencies jeopardizing resident safety.
At the time of construction, the legal
owner of the Lands was 113407 B.C.
Ltd. (the "Owner"), a wholly owned
subsidiary of Loco Investments Inc.
("Loco"). The Owner held the Lands
as a bare trustee for Loco.

The Owner engaged DB Services
of Victoria Inc. ("DB Services")
to perform certain design-build
works for the Building (the "DB
Services Contract"). DB Services,
in turn, entered into a contract with
Sorensen Trilogy Engineering Ltd.
("Sorensen") for structural engin-
eering services required for the
Building's design and construction
(the "Sorensen Contract"). Both
the Sorensen Contract and the DB
Services Contract contained clauses
that allocated risk and specifically
limited liability, and limited damages
to the amount paid for the services.

Following construction, the Building
was sold, with the Owner maintaining
legal title to the Lands in trust for
Centurion LP as the beneficial owner.
Significant deficiencies were later
discovered in the Building’s design
and structural integrity, leading to
the revocation of the occupancy
permit and the evacuation of the
residents. Consequently, the legal
and beneficial owners, the Owner
and Centurion LP, initiated an action
for the losses incurred due to repairs
found to have been necessary to
avoid risk, against several parties,
including Loco, DB Services, and

the structural consultants, alleging,
among other things, negligence and
breach of contract, and significantly
as featured in the decision, claims
for misrepresentation and failure to
warn.

Sorensen and its principals made
applications to have the negligence
claims against them summarily dis-
missed, on the basis that the risk
allocations in the contracts negated
the proximate relationship required
to establish a duty of care, and as
third parties, to limit the damages
for contribution and indemnity to the
fees paid under the Trilogy Contract,
in accordance with the contractual
limitations.

Summary Trial Results

The Summary Judgment/Trial Court
granted both applications, resulting
in:

1. Negligence: Only the trustee,
legal Owner, had standing to
pursue negligence claims for
losses to the trust. Centurion
LP, as a beneficial owner, did
not. The beneficiary claims for
misrepresentation and failure to
warn, however, could proceed as
they were not dependent upon
the trust property;

2. No Duty: As the contracts ex-
plicitly allocated risk, altering
the duty of care, no proximate
relationship or duty of care was
established between the struc-
tural consultants and the Owner;

3. Limitation of Liability: The
limitation of liability clause in
the Trilogy Contract, restricting
the liability of the structural

consultants to the fees paid
to Trilogy was reasonable and
appropriate, given the context
and sophistication of the parties
involved, and accordingly en-
forceable as to all claims.

These findings were subsequently
appealed.

The Appeals and Cross-Appeal

The British Columbia Court of
Appeal permitted the appeals, in
part, concluding that:

1. The lower court correctly deter-
mined the lack of standing;

2. The lower court was incorrect in
concluding that the relationship
between the structural consult-
ants and the Owner was not
sufficient, on the modified Anns
analysis, to establish a duty of
care owed by the consultants to
the Owner;

3. The enforceability of the lim-
itation of liability clause in the
Trilogy Contract applied to the
parties, however as to the claims
for misrepresentation and failure
to warn, was not appropriate for
summary trial because an assess-
ment of the full factual matrix
was required to determine the
proper interpretation and scope
of the limitation, and public
policy considerations.

Of these findings, both the deter-
mination that the lower court erred
in concluding that the structural
consultants did not owe the Owner
a duty of care, and that the contrac-
tual limitation required a contextual
analysis are particularly significant


https://canlii.ca/t/k2dd0
https://canlii.ca/t/k2dd0
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for the construction industry. This
decision hinges on the application of
the well-established test enunciated
by the House of Lords in Anns v.
London Borough Council, the "Anns
test", revisited, in Canada, by the
2001 decision of the Supreme Court
of Canada in Cooper v. Hobart.

The "Anns test" is a well-established
legal framework that outlines the
criteria  for determining whether
a duty of care exists between two
parties, such that one party should
be compensated for a wrongful act
by the other party. The first step is to
consider whether a prima facie duty
of care exists between the parties
(often referred to as "proximity").
The second part of the test examines
whether any policy considerations
limit the duty of care.

Applying the first part of this test, the
lower court concluded that the con-
tracts between the parties negated
any proximity between the Owner
and the structural engineers, thus
precluding a duty of care. The Court
of Appeal disagreed.

Rather than considering just the
contractual framework, the Court of
Appeal examined the relationships
among the parties in a construction
contract. It specifically assessed
whether there was a "proximate re-
lationship" between the Owner (the
legal owner of the building) and the
structural engineers (who performed
the negligent work).

The Court of Appeal identified a
proximate relationship between the
Owner and the structural engineers,
referencing the Supreme Court
of Canada decision in Winnipeg
Condominium Corporation No. 36 v.
Bird Construction Co., [1995] 1 SCR
85 in which the Supreme Court found
that contractors responsible for con-
structing a building owed a duty of
care to the building's owner, even
a subsequent owner, to ensure that

the work did not contain defects that
posed foreseeable dangers to the
health and safety of the occupants.
The Court of Appeal concluded that,
as in Winnipeg Condominium, the
defects in question posed a foresee-
able danger to the Building's occu-
pants. The "proximate relationship”
between the building owners and
the impact of negligent contractors
or consultants on the building's
construction established sufficient
proximity to ground a duty of care
owed by the contractor or consultant
to the owner. Contractual clauses al-
locating risk did not negate this duty
of care.

As to the contractual exclusion,
the Court of Appeal affirmed that
the exclusion operated as between
the direct parties to it, however it
required interpretation on a context-
ual basis to assess whether it was
intended to be limited to negligence
or extended to the additional claims
for misrepresentation and failure
to warn, and possible public policy
unenforceability that were in issue.
These issues and the interpretation
and application of the contract exclu-
sions were found to be inappropriate
for summary trial in that the context
could only be properly developed
on a full evidentiary record, at trial.

Significantly, there was no discussion
of the principles or limits to public
policy unenforceability.

Takeaways

This decision underscores that cor-
porate structures and contractual
arrangements between parties in the
construction chain do not operate to
completely regulate and limit liability
under the law of negligence when
the nature of the risk rises to the
level of real and substantial danger.

The contractual limitation in this case
provided that liability was limited
to the amount of the fees paid, a
common provision. The Court of
Appeal approached this narrowly,
indicating that this limitation might
“itself be interpreted as not ex-
tending beyond claims of profession-
al negligence to the claims framed
by DB Services in misrepresentation
and failure to warn.” (par 145)

The one potential silver lining in this
extended liability cloud is that the
Court of Appeal found that the issue
as to the scope and enforceability
of the contractual limitations was
not appropriate for summary trial.
However, the cloud remains, in that
the Court of Appeal found that a
consideration of all circumstances,


https://canlii.ca/t/51xc
https://canlii.ca/t/1frm5
https://canlii.ca/t/1frm5
https://canlii.ca/t/1frm5
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and public policy, was required
before giving effect to the contrac-
tual limitations.

While this approach allows potential-
ly liable parties seeking to rely upon
a contractual exclusion or limitation
to establish that the contractual
provisions were meant to limit all lia-
bility, it equally imports uncertainty.
Industry, particularly the construc-
tion industry, values certainty, and
depends upon contract terms. Any
element of uncertainty tends to be
disruptive and increase cost.

This case serves as yet another
caution, reminding construction par-
ticipants to draft limitation clauses
inclusively enough, and ensure
coverage at some level to indemnify
against the consequences of any acts
or omissions beyond the immediate
contractual matrix.

The Court of Appeal’s reluctance to
allow the contract terms to be used
as a shield against justified public
safety claims reinforces the policy
rationale for holding parties account-
able for foreseeable consequences
of breaches of duties that carry po-
tential for significant risk of harm, as
in Cooper:

"whether a duty of care should
be imposed, taking into account
all relevant factors disclosed by
the circumstances”

The appeal decision again affirms
that the door remains open for
owners, and their successors, to
advance claims for pure economic
loss incurred to avert a real and
substantial danger, from a presently
existing risk, against construction
parties in construction projects
with  whom no direct contractual

relationship existed, even despite
contractual limitations or allocations
of risk, when the risks establish suffi-
cient proximity to support a duty of
care, and either contextual interpret-
ation or unspecified public policy
negates contractual, bargained for,
limitation of liability.

AUTHOR:

——

John David DIJ Vernet
Articling Student

Caution: Letters of Credit Challenged as Lien Security in
Ontario - Stay Tuned

Letters of credit have been acknow-
ledged as viable forms of lien sec-
urity by courts for many years, but
there is very little case law on this
practice and none on the sufficien-
cy of the commonly used standard
form that is found, for example,
as an appendix in the precedents
section of Conduct of Lien, Trust
and  Adjudication  Proceedings.
That is about to change, since this
was precisely the matter under con-
sideration in TruGrp Inc. v. Karmina
Holdings Inc. 2024 ONSC 2165.

Associate Justice Robinson heard a
motion to set aside an order vacat-
ing a lien upon posting of security
in the form of a letter of credit. His
Honour's reasons for decision re-
leased on April 15, 2024, put a spot-
light on the current commonly used
form of letter of credit and whether it
is sufficient security for a lien.

Associate Justice Robinson outlined
but did not finally resolve the issue
of the sufficiency of the letter of
credit. The Court will only issue its
final decision upon notice and an
opportunity for the Accountant of
the Superior Court of Justice and
the bank who provided the letter of
credit to be heard.

It is worth keeping an eye on this
matter. The final decision could pot-
entially influence future legal inter-
pretations and practices regarding
the use of letters of credit in securing
liens.

Vacating a lien

Section 44 of the Construction Act
contemplates an ex parte motion to
vacate the registration of a claim for
lien and certificate of action upon

posting “security” in the required
amount.

“Security” is not defined in the
Construction Act. However, for
decades both lien bonds and letters
of credit have been accepted as sec-
urity by the court.

The form of lien bonds is prescribed
by s. 2(20) of O Reg 303/18 under
the Construction Act, i.e., Form 21.
The actual form for letters of credit is
not prescribed in the Act however, s.
44(5.1) was added in 2018 to clarify
that letters of credit that contain
references to an international com-
mercial convention are acceptable
for the purposes of s. 44.

As noted, the form of letter of credit
at issue is not a mandated form
under the Construction Act. It never
has been.


https://canlii.ca/t/k42z5
https://canlii.ca/t/k42z5
https://canlii.ca/t/555lw
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A precedent form of letter of credit
appears in the appendices to the
current edition of Conduct of Lien,
Trust and Adjudication Proceedings.
The form is substantially unaltered
from the precedent that appeared
in the first edition of Conduct of a
Lien Action in 2004, then authored
by Duncan Glaholt. As Mr. Glaholt
noted in the preface to the first
edition, the Toronto masters presid-
ing over construction lien court at
the time provided invaluable assist-
ance and input to that first edition,
including in respect of this preced-
ent form of letter of credit.

Associate Justice Robinson correctly
notes that there is no case law ad-
dressing the sufficiency of the expiry
and renewal provisions in the current
standard letter of credit; in fact,
courts have not addressed why they
have accepted the commonly used
form of letter of credit as sufficient
security.

Background

Karmina Holdings Inc. (“Karmina"”)
moved ex parte for an order vacat-
ing TruGrp Inc.'s ("TruGrp”) two
claims for lien and certificate of
action supported by security in the
form of a letter of credit issued by
the Bank of Montreal ("BMO"). The
court reviewed and rejected the
initial wording of the letter of credit,
for reasons which are immaterial

to the issue still to be resolved.
Karmina amended and resubmitted
the letter of credit. The court ap-
proved the amended letter of credit
and granted the Order.

Associate Justice Robinson correct-
ly noted that the form of letter of
credit at issue had been specifically
reviewed, revised, and re-submitted
before it was approved by the Court.
This was more than just a “pro
forma” approval. However, as is per-
mitted by the Construction Act, the
order vacating the lien was obtained
ex parte and without notice to the
lien claimant, TruGrp.

Subsequently, Karmina posted the
letter of credit with the office of the
Accountant of the Superior Court
of Justice (the “Accountant”) and
registered an application to delete
construction lien to vacate TruGrp's
registrations from title to the
premises.

After its claims for lien and certifi-
cate of action were already vacated
from title, TruGrp moved to set
aside Associate Justice Robinson’s
order vacating TruGrp's two claims
for lien and certificate of action.
Alternatively, TruGrp sought direc-
tions from the court to address its
concerns.

TruGrp's letter of credit contains
the same language found in the

typical form of letter of credit. The
current common form letter of credit
provides for the automatic renewal
for the letter of credit for the suc-
cessive one-year periods unless the
issuing bank elects not to extend the
letter of credit. The bank may only
exercise its option not to extend
the letter of credit by providing at
least thirty days’ written notice to
the Accountant and providing the
Accountant with a bank draft for the
balance of the security.

TruGrp initially brought the motion
in Hamilton, where the lien actions
were brought, however Justice
Nightingale directed the motions
to proceed before Associate Justice
Robinson since the vacating order
had been issued by the Associate
Justice on an ex parte motion in
Toronto. It is relatively commonplace
for the Associate Justices in Toronto
to hear vacating motions for liens
outside of Toronto because they spe-
cialize in such motions and have ex
parte court time set aside that may
not be available outside of Toronto.
It is therefore not unusual to seek to
bring an ex parte motion in Toronto
for a non-Toronto lien, particularly
where there is some urgency to ob-
taining the order vacating the lien.
The circumstances here were not
unusual and the letter of credit was
in standard form.

However, sometime after receiving
Associate Justice Robinson’s ex
parte Order, TruGrp became con-
cerned with the expiry and renewal
language in the letter of credit issued
by BMO. TruGrp submitted that the
language was such that it could result
in there being no security for its lien.
As proof of this, TruGrp stated that it
had received communications from
the Accountant which confirmed that
the Accountant would not accept a
replacement bank draft sent by BMO
without both a court order and com-
pliance with subrule 72.03(2) of the
Rules of Civil Procedure. Rule 72.03
(2) essentially states that in order


https://www.glaholt.com/resources/publications/publication/episode-36-2022-annotated-construction-act-and-conduct-of-lien-trust-and-adjudication-proceedings
https://www.glaholt.com/resources/publications/publication/episode-36-2022-annotated-construction-act-and-conduct-of-lien-trust-and-adjudication-proceedings
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to receive payment out of court in
accordance with a court order, a
person must file with the Accountant
a written request for payment, as
well as the court order or report or-
dering the payment, and an affidavit
saying that, in the case of a report,
the report has been confirmed and
the manner of confirmation, or in the
case of an order, the time prescribed
for an appeal has expired and no
appeal is pending or that the appeal
period for the order has expired with
no pending appeal.

The Legal Arguments

TruGrp put forward numerous argu-
ments why the letter of credit was
insufficient in the circumstances:

1. The terms of the letter of credit
providing for potential replace-
ment with a bank draft at the
bank’s option gives rise to a con-
tingency in the security that is at
odds with the Construction Act.

2. The letter of credit placed duties
and obligations on the Accountant
that are at odds with the Public
Guardian and Trustee Act.

3. There was a potential gap whereby
the letter of credit is not renewed
by BMO, but the Accountant will
not accept the bank draft as con-
templated by the letter of credit
without a court order, resulting in
there being no enforceable secur-
ity held in court for TruGrp’s lien
between that time. Since Karmina
is allegedly seeking to sell the
liened premises, TruGrp is con-
cerned that it could be left without
any security for its lien, contrary to
the intent of the Construction Act.

4. Since nothing in the letter of credit
requires notice to any party other
than the Accountant, a lien claim-
ant could also be entirely unaware
of a potential deficiency with the
security for its lien.

5. The requirement in the letter
of credit for the Accountant to
accept a bank draft creates posi-
tive duties and obligations on
the Accountant that are contrary
to the scope of the Accountant's
statutory role, which is limited to
being a “custodian” of lien sec-
urity. The role and duties of the
Accountant are now governed by
the Public Guardian and Trustee
Act. TruGrp relied on the stated
role of the Accountant as a “cus-
todian”, in's. 3(7) of the Regulation
under that Act, which states that
“[tlhe Accountant is the custodian
of mortgages, securities, other
instruments and other personal
property deposited with him or
her, but has no other duties
or obligations with respect to
them.”

6. Ifthe letter of creditis not renewed
and the bank provides a bank
draft instead, it would require the
Accountant to interpret the letter
of credit to determine if BMO's
notice was compliant, then review
the bank draft to confirm that it is
also compliant, and then decide
whether to accept or reject the
bank draft, which may require the
Accountant to actually investigate
the matter. TruGrp argued that
these duties are not properly part
of the Accountant’s role.

Karmina attempted to have the
motion dismissed on procedural
grounds, relying on five separate
arguments for why the court should
not entertain the motion. Ultimately,
each of these arguments were re-
jected; Associate Justice Robinson
held that now that the sufficiency of
the letter of credit had been chal-
lenged, the challenge should be
resolved on the merits.

With respect to the merits, Karmina
maintained that the court’s approval
of BMO’s letter of credit was not
contrary to either the Construction
Act or the Public Guardian and

Trustee Act. It argued that courts
have accepted this form of letter
of credit for decades without any
issues like the one advanced by
TruGrp arising. Further, it argued
that the approved letter of credit
included a specific direction that
BMO may provide replacement
security to the Accountant by way
of bank draft. That being the case,
the Accountant, as the custodian of
the letter of credit on the terms that
have been approved by the court,
has no basis for refusing to accept a
bank draft from BMO, provided that
the required notice of at least thirty
days has been given.

The court reviewed but did not
resolve the controversy on the
merits without first affording the
Accountant and BMO an opportun-
ity to make submissions. The matter
has been adjourned to allow those
parties to be put on notice and to
potentially respond.

Commentary

As one if its five procedural challen-
ges, Karmina contended that the
issue was moot because there was
no evidence suggesting that BMO
might not renew the letter of credit
or opt for a bank draft instead. There
is apparent merit in Karmina's argu-
ment regarding the mootness of the
issue presented before the court. It
is indeed notable that there was no
evidence indicating BMO's intention
to not renew the letter of credit or
the likelihood of it opting for a bank
draft instead. It is interesting that
the court chose not to wait for a live
controversy to address this matter.

In any event, the core matter for
Associate Justice Robinson's con-
sideration is whether the initial court
order suffices in its entirety, or if a
subsequent court order is necessary.

Should the court decide two orders
are necessary under the current
standard letter of credit form, it
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could pose complications for lien
claimants whose liens are presently
secured with the existing form for
letters of credit. However, such an
outcome appears unnecessary. The
court’s original Order sanctioned the
letter of credit in its presented form,
thereby endorsing the possibility of
BMO substituting the letter of credit
with a bank draft. This approval
encompassed an express provision
regarding the replacement condi-
tion in question. Thus, the court ef-
fectively sanctioned BMO's potential
substitution of the letter of credit
with a bank draft.

In other words, the original order
inherently permits the substitution
of the letter of credit with a bank
draft, even if not explicitly stated.
The Order provides that the letter
of credit is only cancelled if the bank
actually provides a replacement bank
draft for the Accountant to accept.
The Order, by its terms, at least im-
plicitly requires the Accountant to
not only accept the letter of credit
but accept it subject to its terms,
including tendering of the replace-
ment draft.

Further, a bank draft, a familiar in-
strument to both banks and account-
ants, is essentially equivalent to cash.
Unlike a normal “cheque” which
merely directs one’s banker to remit
the face value of the instrument, pro-
vided that there is adequate credit
held to the customer’s account with
the financial institution, a bank draft
asserts to the holder that the issuing
or certifying institution financially
backs the instrument.

Therefore, in the authors’ view the
Accountant should not require
further explicit court authorization
to accept the bank draft as replace-
ment security for the court-approved
letter of credit.

The Construction Act specifies the
required forms or contents for letters
of credit and bonds but is silent on

the language for a bank draft. We
believe this omission was intentional
by the legislature, recognizing that
while letters of credit and bonds may
require legislative guidance, no such
issues exist for bank drafts.

The historical context of the 1932
Mechanics Lien Act also supports
this view. It allowed for the vacating
of a lien using a bond or "other
security" satisfactory to a judge or
officer, without defining "other sec-
urity." This flexibility has permitted
the use of various forms of security,
including bank drafts and letters
of credit, for over 90 years without
significant issues. This long-standing
acceptance demonstrates that bank
drafts are an effective and appropri-
ate form of security.

Given their equivalence to cash and
their established use in legal and fi-
nancial contexts, bank drafts should
be accepted without requiring
additional court authorization. This
interpretation aligns with legislative
intent and practical considerations
of efficiency and reliability in finan-
cial transactions. If the Accountant
maintains that acceptance of the
bank draft is contingent upon ob-
taining a further court order, then it
seems logical that the letter of credit
persists until such authorization is
acquired. The bank cannot unilat-
erally revoke the letter of credit; it
remains valid until all terms are met.
This scenario does not appear to en-
danger or prejudice the lien claimant.
Hence, the crux of Associate Justice
Robinson's decision lies in deter-
mining the sufficiency of the original
court order, rather than mandating a
second one. Insisting on two orders
might introduce uncertainty.

It will be interesting to see if and
how the Accountant and/or BMO
participate in the relevant motion,
as well as the court's ruling on the
suitable language for letters of credit
utilized in lien security.

Itis also worth keeping an eye on this
from the perspective of the review
of the Construction Act which the
Ontario government has appointed
Duncan Glaholt to conduct. The
form of lien bond, for example, has
been mandated by the Regulations
to the Construction Act for many
years. The form of letter of credit
has not. It may be time to resolve
any controversy and affirm this long-
standing practice by stipulating the
acceptable form of letter of credit to
post as security through regulation.
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Canada's Federal Prompt Payment for Construction Work
Act: Ensuring Fairness and Timeliness in the Construction

Industry

In the realm of construction projects,
delays in payment can cause signifi-
cant disruptions, strain relationships,
and impede progress. Projects
involving federal property are no
exception. Accordingly, the Federal
Prompt Payment for Construction
Work Act, S.C. 2019, c. 29, s. 387 (the
“Act”) was implemented to ensure
prompt payment on federal projects.
This article discusses key provisions
and implications of the Act.

Implementation and Application

The Actcame into force on December
9, 2023 and all existing construction
contracts have 1 year to comply (i.e.
by December 9, 2024). As stated in s
4 of the Act, its purpose is

to promote the orderly and timely
carrying out of construction pro-
jects in respect of any federal real
property or federal immovable by
addressing the non-payment of
contractors and subcontractors
who perform construction work
for the purposes of those projects.

Ultimately, the Act aims to stream-
line payment processes within the
construction industry by establish-
ing clear timelines for payment and
dispute resolution (i.e. adjudication).
The legislation applies to federal
construction projects, ensuring that
contractors, subcontractors, and
suppliers receive timely compensa-
tion for their work.

Pursuant to s 2(1) of the Act, “con-
struction project” is broadly defined
to include any addition, alteration or
capital repair, restoration, construc-
tion, erection, or installation, and
includes “complete or partial demo-
lition” and “installation of equip-
ment that is essential to the normal
or intended use of the federal real
property or federal immovable”.

“Real property” includes land, mines
and minerals, buildings, structures,
improvements, and other fixtures,
whether above or below ground.

“Immovables” include land and or
anything permanently attached to

land (such as buildings and struc-
tures) including the rights of a lessee.

Notably, the Governor in Council has
authority to designate that provincial
legislation will apply in lieu of the
Act where a province has legislation
similar to the Act (e.g. the Ontario
Construction Act, R.S.O. 1990, c.
C.30).

Where the Act applies, the Federal
Government (or its service provider)
has a duty to inform the contractor
that the Act applies to the contract,
and the contractors and subcon-
tractors have a duty to inform their
subcontractors.

Prompt Payment Timelines

Central to the Act are its provisions
outlining payment timelines, which
are triggered by issuing a “proper
invoice” to the federal entity that
owns the project. Invoices may be
issued monthly or as specified by the
subject contract, and must include:
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a. The date of the invoice and
the name, street and mailing
address, telephone number and
email address of the contractor
that performed the construction
work;

b. The period during which the ma-
terials or services were supplied;

c. The contract number or other
authorization under which
the materials or services were

supplied;

d. A description, including the
quantity, if applicable, of the ma-
terials or services supplied;

e. The amount payable for the ser-
vices or materials supplied and

Federal Prompt Payment for Construction

Work Act

the payment terms; and

f. The name, title, street and
mailing  address, telephone
number and email address of the
person to which payment must
be made.

As summarized below, the payment
timelines under the Act mimic those
of the Ontario Construction Act.

Ontario Construction Act

Payment: Owner to Contractor

28 days from invoice (s 9(2))

28 days from invoice (s 6.4(1))

Payment: Contractor to Sub

7 days after payment from owner (s 10(1))

7 days after payment from owner (s 6.5(1))

Payment: Sub to Sub-Sub

7 days after payment from contractor (s 11(1))

7 days after payment from contractor (s 6.6(1))

Disputes and Nonpayment

The only mechanism to avoid
payment obligation is a notice of
non-payment. The time to issue a
notice of non-payment under the Act

is based on when a proper invoice
was issued to the owner. To facilitate
this, s 9(5) of the Act provides that on
request, a contractor must inform any
subcontractor in the subcontracting
chain of the date on which a proper

Federal Prompt Payment for Construction

Work Act

invoice was issued.

As summarized below, dispute
timelines under the Act differ slight-
ly from those under the Ontario
Construction Act.

Ontario Construction Act

Payment: Owner to Contractor

21 days from invoice (s 9(3))

14 days from invoice (s 6.4(2))

Payment: Contractor to Sub

28 days after invoice to owner (s 10(3))

7 days after notice from owner or, if no notice,
within 35 days of invoice to owner (s 6.5(6) & (7))

Payment: Sub to Sub-Sub

35 days after invoice to owner (and so on
down the chain of subs in increments of 7
days) (s 11(3))

notice, within 42 days of invoice to owner (s

7 days after notice from contractor or, if no

6.6(6) & (7))
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Enforcement

The Act is self-enforced by referral to
adjudication (see s 15-21 of the Act,
"Dispute Resolution”). Pursuant to s
16(2) of the Act, adjudication must be
commenced within 21 days of a cer-
tificate of completion being issued
or expiry of time limit for payment
under the last proper invoice.

Notices of adjudication are governed
by s 16(3) of the Actand must include:

a. the names of the parties to the
dispute;

b. a brief description of the dispute,
including details of how and
when it arose;

c. the amount requested to be
paid;

d. the name of a proposed adjudi-
cator; and

e. any other information prescribed
by regulation.

Adjudication is administered by

Canada Dispute  Adjudication
for Construction Contracts
("CanDACC"), which is run by

Ontario Dispute Adjudication for
Construction Contracts (ODACC).

Adjudicators must have at least 10
years of relevant working experi-
ence in construction and attend a
CanDACC orientation program, as
well as having not been convicted of
an indictable offence or be an undis-
charged bankrupt.

Impact on Stakeholders

By ensuring timely payments, the Act
fosters stability and enables contract-
ors to confidently purchase equip-
ment and materials, pay employees,
and meet other financial obligations.

For contractors and subcontractors,
the Act provides assurance that
they will be promptly compensated,
thereby reducing financial strain and
uncertainty. With improved cash flow,
these entities can operate more effi-
ciently and pursue growth opportun-
ities with greater confidence.

Project owners also benefit from
the Act. Ensuring timely payments
to contractors and subcontractors
minimizes the risk of delays and cost
overruns, such that project timelines
are more likely to be met.

Suppliers and service providers within
the construction supply chain also
stand to gain from the Act. Timely
payments enable these entities to
maintain stable operations, fulfill
orders, and deliver materials and ser-
vices without disruptions, ultimately
contributing to the smooth progres-
sion of construction projects.

Challenges and Future Outlook

While the Act represents a significant
step forward for the construction
industry, challenges remain in its
implementation and enforcement. As
mentioned, the Governor in Council
has the authority to decide that
provincial legislation will apply in lieu
of the Act, and it is unclear how this
discretion will be utilized.

Moreover, the interplay and potential
conflict between the Act and provin-
cial legislation creates the possibility
of jurisdictional challenges, which
may undermine the provincial object-
ive of having construction disputes
summarily resolved.

It is also notable that the Act largely
relies on contractors and subcon-
tractors being duly informed of its
application and their understanding
of how to enforce the Act. As industry
stakeholders are still learning how to
utilize the adjudication process most
effectively, this adds another factor to
be mindful of.

Conclusion

The Act strives to promote fairness,
transparency, and timeliness within
the construction sector. By estab-
lishing clear payment timelines and
dispute resolution mechanisms, the
Act fosters a more conducive environ-
ment for project delivery, thereby
enabling stakeholders to navigate
payment issues effectively and focus
on advancing critical infrastructure
initiatives. As the industry continues
to evolve, the Act will hopefully play
a beneficial role nationwide.
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Understanding Notice Holdback

Ontario’'s Construction Act (the
"Act"”) underwent significant amend-
ments in 2018 and 2019, most of
which were aimed at modernizing
the construction payment regime
and enhancing protections for con-
tractors, subcontractors, and sup-
pliers. Among the notable changes
(but perhaps less talked about than
others over the last half decade) are
those related to “Notice Holdback”.

What is Notice Holdback?

Sending a “written notice of lien”
is a first step that a party may want
to consider prior to registering or
giving a claim for lien. Upon receipt
of a written notice of lien, a payer
(i.e., the party or parties above the
lien claimant in the construction
pyramid) must retain an amount suf-
ficient to satisfy the lien. This is often
referred to as “Notice Holdback”.

The practical effect of a party giving
a written notice of lien is such that
the normal contractual flow of funds
is disrupted (at least to the extent
of the Notice Holdback) until the
written notice of lien is discharged,
vacated, or withdrawn.

In a situation where an owner fails
to retain Notice Holdback and con-
tinues to pay its general contractor
in the face of a written notice of lien,
the owner may be liable for the full
amount of the written notice of lien if
the general contractor does not pay
the subcontractor and goes bank-
rupt. As such, the owner’s maximum
liability is increased from the basic
holdback set out in section 22 of
the Act to the applicable Notice
Holdback.

Importantly, from a lien claimant’s
perspective, a written notice of
lien does not “stop the clock from
running” in respect of the time
to preserve a claim for lien. It is a

temporary measure and if the claim-
ant remains unpaid after the written
notice of lien is given, the claimant
must still preserve its claim for lien,
or it will lose its lien rights.

Rules under the Construction Act

1. Form of notice: The “written
notice of lien” must be in
Form 1 and given by a person
having a lien. Under the old Act,
“written notice of a lien”
was defined as follows:
“written notice of a lien” in-
cludes a claim for lien and
any written notice given by
a person having a lien that,

(@) identifies the payer and
identifies the premises, and

(o) states the amount that the
person has not been paid
and is owed by the payer

With the changes to the Act,
the circumstances where Notice
Holdback obligations are trig-
gered are narrower and require
the use of a particular form.

2. Service of the notice: A written
notice of lien must now be
served by personal service as
provided for in Rule 16.02, or
by an alternative to personal
service as provided for in Rule
16.03 (section 87 of the Act).

3. Content: Form 1 requires infor-
mation related to the parties, the
time period of supply, description
of the supply (i.e., the services
or materials), description of the
premises, contract price and
amount of claim. It also requires
the signature of the lien claimant.

4. Resolving awritten notice of lien:
A written notice of lien can be:

a. withdrawn (in accordance
with section 41(2) of the Act);

b. vacated (in accordance with
section 44 of the Act); or

c. declared expired (in accord-
ance with section 47(1) of the
Act).
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Practice Implications

Notice Holdback has several prac-
tical implications for stakeholders
within the construction industry:

1. Compliance requirements:
parties must familiarize them-
selves with the specific Notice
Holdback provisions outlined in
the Act to ensure compliance.
Failure to adhere to these
requirements could result in
increased liability, for example,
if an owner makes payments
after a written notice of lien has
been received.

2. Increased leverage for subcon-
tractors and suppliers: subcon-
tractors and suppliers can use a
written notice of lien to protect
against solvency issues with
contractors and subcontractors
above them in the construction
pyramid and facilitate payment
without formally registering a
lien on title.

3. Contractual considerations:
owners, contractors, subcon-
tractors and suppliers should
review their contracts and
update them to reflect the
provisions in the Act, and make
sure they account for written
notices of liens.

In summary, Notice Holdback
represents opportunity and risk
for construction players, and it
is important to understand the
obligations bestowed upon each
party in a situation where there
has been a written notice of lien
given on a construction project.
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MGW-Homes Design Inc v. Pasqualino, 2024 ONCA 422;

MGW Homes Design Inc v. Pasqualino, 2024 ONSC 2852

Overview & Facts

The Ontario Court of Appeal and the
Ontario Superior Court of Justice,
Divisional Court each recently re-
leased a decision on MGW-Homes
Design Inc v. Pasqualino. The deci-
sions stemmed from the same appeal
from an order vacating a writ of
enforcement pursuant to an adjudi-
cation decision.

In brief, Pasqualino and MGW-Homes
Design Inc. sought to resolve a con-
struction contract dispute through the
adjudication process. The adjudica-
tor's decision resulted in an award of
$119,314 to be paid to MGW Homes.
MGW Homes filed the adjudicator’s

decision with the court, but failed to
give notice to Pasqualino that they
did so as required by s 13.20(3) of the
Construction Act. MGW Homes sub-
sequently obtained a writ of enforce-
ment, which Pasqualino disputed.
The motion judge found that MGW
Homes' violation of s 13.20(3) was
fatal not only to MGW Homes' writ of
enforcement, but also to any future
attempts to enforce the adjudicator’s
order.

MGW Homes appealed the order
vacating the writ of enforcement to
both the Ontario Court of Appeal
and the Divisional Court.

(i) Jurisdiction of the Court

The Ontario Court of Appeal con-
sidered whether it had jurisdiction
to hear the appeal. The issue was
resolved through the interpretation
of the term “judgment” in s 71(1) of
the Construction Act.

Relying on the precedents from Villa
Verde LM Masonry Ltd v. Pier One
Masonry Inc., [2001] OJ No 1605
and TRS Components Ltd v. Devlan
Construction Ltd., 2015 ONCA 294,
the Court of Appeal held that the
term “judgment” should be con-
strued broadly. Accordingly, an order
to vacate a writ of enforcement is a
“judgment” under the Construction
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Act, and any right of appeal would
fall within the jurisdiction of the
Divisional Court.

(ii) Judicial Discretion to Grant
Remedies Where the Construction
Act is Silent

The Divisional Court went on to
decide whether MGW Homes' failure
to give notice pursuant to s 13.20(3)
of the Construction Act was fatal to
any future enforcement of the adjudi-
cator's decision. The parties did not
dispute that the order vacating the
writ itself was an appropriate remedy
for MGW Homes' failure to give
notice.

The Divisional Court made three key
findings in holding that the court may
exercise judicial discretion in grant-
ing remedies for non-compliance
with the adjudication provisions.
First, the Construction Act is silent on
the consequence for non-compliance
with s 13.20(3). In light of this, as well
as the Construction Act’s central goal
of expediency, judicial discretion in
granting a remedy where the adjudi-
cation provisions do not provide for
one is appropriate.

Second, adjudication determinations

are not analogous to lien claims.
Whereas lien claims affect rights and
obligations under the Construction
Act and require strict compli-
ance, adjudications are part of the
prompt payment regime. Rather, to
achieve expediency, “[tlhe notice
requirement is more properly seen
as a statutorily required courtesy...”,
allowing for some forgiveness for
non-compliance.

Finally, the writ is not completely
void for non-compliance with the
notice provision. Accordingly, the
remedy is subject to judicial discre-
tion. While some consequence is
clearly required, its extent is highly
circumstantial.

Given that MGW Homes agreed that
the order vacating the writ was appro-
priate for their failure to give notice,
the court declined to exercise its dis-
cretion to grant a different remedy.
The Divisional Court, however, pro-
vided a list of factors to be considered
in similar cases going forward: 1) the
severity of the non-compliance; 2)
an explanation for the non-compli-
ance; and 3) prejudice to the payor.
Ultimately, the Court's exercise of
discretion requires consideration of
all the circumstances.

The related decisions from the
Ontario Court of Appeal and the
Divisional Court shed insight on the
court’s jurisdiction with respect to
adjudication determinations. First,
appeals from “judgments” flowing
from adjudication decisions lie with
the Divisional Court, not with the
Court of Appeal. Second, non-com-
pliance with s 13.20(3) is not neces-
sarily fatal to a writ of enforcement.
Underlying both decisions is the
overarching goal of expediency
within the prompt payment regime
of the Construction Act. These cases
represent a push for actual cash flow
within construction hierarchies and
eliminating legal barriers to the com-
pletion of construction projects.
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Notable Case Law

Arcamm Electrical Services Ltd.

1593095 Ontario Ltd. (Northwood

v. Avison Young Real Estate

Window and Door Centre) .

Management Services LP, 2024

McCann, 2024 ONSC 163 (S.C.J.)

ONCA 251

An appeal from a summary judgment
under r. 20 lies to the Court of Appeal,
even if the appeal concerned findings
by the motion judge that Arcamm’s
invoices were not “proper invoices”
for the purposes of s. 6.1 of the
Construction Act and that Queen was
an “owner” under the Construction
Act and was contractually liable to
Arcamm.

In this case, the judgment was not
made under the Construction Act.
Instead, the source of the motion
judge’s jurisdiction was r. 20, a rule
promulgated pursuant to the Courts
of Justice Act.

In addition, the relief granted was
based on a claim for damages in con-
tract for unpaid invoices, a non-statu-
tory cause of action. The grounds of
appeal highlighted the significance
of this point. Queen’s primary ground
of appeal was its contention that
the motion judge erred in failing to
find a genuine issue requiring a trial,
specifically by failing to consider the
defence of contributory fault and
whether Arcamm’s conduct caused
or contributed to the same damages
claimed in contract. These issues
were not matters governed by the
Construction Act; they were specific
to the application of the test under r.
20.

A breach of contract by a contractor is
not carte blanche for the homeowners
to make extravagant claims amounting
to a complete refund of what was paid
for the work. The homeowners must
act reasonably and prudently and
must mitigate their losses if possible.

Demikon Construction Ltd. v. Oakley
Holdings Inc. et al, 2024 ONSC 2151
(S.C.J.)

Direct payments under s. 28 of the
Construction Act can be made to
any persons having a lien, not just to
persons who have a claim for lien. Valid
s. 28 payments can be made to any
person, “...on account of any amount
owing to that person for services or
materials”, which would encompass
persons who have an amount owing
to them for services and materials.
It would not require them to be lien
claimants.

There is no reason why payments
made under s. 28 payments would not
factor into the court’s summary exer-
cise in s. 44(5). As stated by McCarty
N

Indeed, how could they not?
Common sense, fairness, simple
accounting,  commercial reality,
the mechanics of security and the
entire scheme and purpose of the

Act would all be perverted if direct
subcontractor payments were not
central to the court’s analysis of a
security reduction motion. Moreover,
s. 29 clearly stipulates that payments
made in accordance with that part of
the Act operate as a discharge of the
lien to the extent of the amount paid.
Section 17(1) of the Act stipulates
that the lien of a person is “limited
to the amount owing to the person”,
while s. 17(3) clarifies that the amount
as between payer and the person
the payer is liable to pay is “equal
to the balance in the payer’s favour
of all outstanding debts, claims
or damages”. Undoubtedly, the
terminology “amount owing” and
“balance” contemplates a lien value
subject to updating, credits, reduc-
tions, and adjustments.

2708320 Ontario Ltd. cob Viceroy
Homes v. Jia Development Inc.,
2024 ONSC 1608 (A.J.)

The court discussed whether liability
for costs under section 86(1)(b)(i) in-
cludes conduct that is “reckless” and
“willfully blind.”  Recklessness and
willful blindness have been defined as
having a level of knowledge that is the
moral equivalent of actual knowledge.
Such conduct is well beyond mere
negligence or a laziness underlying
a failure to inquire. It involves know-
ledge of an actual risk that is at the
level of a “clear probability” and then
a failure to act to avoid the risk or
make inquiries.
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The court concluded that liability for
costs under section 86(1)(b)(i) includes
recklessness and willful blindness.
Statutory interpretation was one
reason for this conclusion. Section
86(1)(b)(i) includes the phrase “where
it is clear that the lien is without foun-
dation, or is for a grossly excessive
amount, or that the lien has expired.”
That phrase is not necessary to the
rest of the sentence. It was added
to capture the situations where the
representative does not have actual
knowledge of the baselessness of the
claim but knowledge of a “clear prob-
ability” that it is baseless and fails to
act or inquire.

The second reason for this interpret-
ation is the lawyer's gatekeeper func-
tion. Where the lawyer's knowledge
has reached that of a “clear probabil-
ity" of the claim’s baselessness, the
lawyer's duty to the court, the prop-
erty owner and others who may be

adversely affected should supersede
the lawyer’s duty to the client, and the
lawyer should investigate or refuse to
participate.

Atlas Dewatering Corporation v.
Harvie Construction Inc., 2024
ONSC 1775 (S.C.J.)

In a case involving two experienced
contractors, where a contract was
silent on payment terms, the court
implied a term that interim payments
would be made. The level of sophis-
tication of both parties, along with
the billing of monthly progress draws,
allowed the court to infer that interim
billing and payment was an expected
part of the contract for the parties. The
court discussed Marden Mechanical
Ltd. v. West-Con Developments
Inc., 2007 CarswellOnt 1629, where
Corbett J. found that there was an
implied term that interim payments

would be made. The court found that
although the contract was silent as
to payment terms, it contemplated
progress draws because it would have
been unreasonable to expect the
contractor to perform three quarters
of the contract work by building a
warehouse and then wait months for
payment while another building was
being constructed before it could
complete the contract work and get
paid. Also referenced was a decision
of Master Sandler, RSG Heating &
Air Conditioning Ltd. v. Maxximum
Design & Construction Inc., [2002]
0O.J. No. 3844, in which he held that
even though there are no payment
terms in a quotation, and no formal
contract superseding the quotation
and acceptance, the usual practice is
for interim billing when a job is to take
more than one month.
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Episode 34: Considerations
and Best Practices

when Entering into a
Building Contract

March 2022

Associates, Patricia Joseph, Jackie
van Leeuwen and Myles Rosenthal,
reflect on construction contracts,
including a discussion of some
pragmatic considerations that are
relevant before and during contract
performance.

glaholt.com/linktopodcast34

Episode 37: Bankruptcy and
Insolvency in Construction
April 2023

Brendan Bowles, Partner, Markus
Rotterdam, Director of Research,
and Megan Zanette, Articling
Student, discuss recent develop-
ments in Ontario case law surround-
ing bankruptcy and insolvency in the
construction industry.

glaholt.com/linktopodcast37

Episode 35: Construction
Prompt Payment and
Adjudication in Canada
May 2022

John Paul Ventrella, Partner, and
Matthew  DiBerardino,  Articling
Student, discuss some key consider-
ations regarding the conduct of a
construction adjudication in Ontario
and the status of prompt payment
and adjudication legislation in other
Canadian jurisdictions.

glaholt.com/linktopodcast35

Episode 38: Adjudicating
the Future: Trends and
Insights in Construction
Dispute Resolutions in 2023
(Where we are and where
we are going)

January 2024

Lena Wang, Partner, and Amir
Ghoreshi, Associate, review and
discuss the statistics, trends, and key
takeaways from the recent ODACC
annual reports against the back-
drop of an increase in popularity of
Construction Act adjudications and
recent noteworthy court decisions
that are shaping the adjudication
landscape.

glaholt.com/linktopodcast38

Episode 36: 2022 Annotated
Construction Act and
Conduct of Lien, Trust and
Adjudication Proceedings
June 2022

Partners, Brendan Bowles and Lena
Wang, and Director of Research,
Markus Rotterdam, discuss the
2022 Annotated Construction Act
and Conduct of Lien, Trust and
Adjudication Proceedings texts avail-
able from Thomson Reuters Canada
Limited. Key updates to the books are
discussed and commentary on their
development is given.

glaholt.com/linktopodcast36

Episode 39: Careers in
Construction Law: From
Private Practice to In-House
Counsel

March 2024

Katie McGurk, Associate, joins Barbara
Capes, General Counsel at Kiewit
Canada Inc., and Caitlin Steven, Legal
Counsel & Contracts Manager at
Chandos Construction, for a discus-
sion on working as in-house counsel
in the construction industry. In this
International Women's Day episode,
Katie, Barbara and Caitlin discuss the
transition from private practice to
working in-house, and how we can
entice more female lawyers to pursue
careers in construction law.

glaholt.com/linktopodcast39

For a complete list of our podcasts and to listen, visit www.glaholt.com, Apple

Podcasts, Spotify, Google Play, or wherever you get your podcasts.

If you have any comments or questions on this newsletter, please contact the editors, Markus Rotterdam and Gary Brummer, at MarkusRotterdam@
glaholt.com and GaryBrummer@glaholt.com. The information and views expressed in this newsletter are for information purposes only and are

not intended to provide legal advice, and do not create a lawyer client relationship. For specific advice, please contact us.
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