ANDERSON
MORI & EU LAW NEWSLETTER

TOMOTSUNE

May, 2024(No. 21)

LYV NV ) &F R— / BN

Contents

1. RMNEER. HNEMEIEFA(FSR)IZE Y DOFMFAEERFA
(1) EU S\E#BN &R B DFEBRA S ]AT
(2) BEHEHOBE
(3) EHEHIEIIEIRFER
(4) BEREDRERHEHEEAEHNTE
2. BOADG®RX - EFEOTHREN

1. The European Commission Opens First In-Depth Investigations Under the Foreign
Subsidies Regulation (FSR)

(1) Proactive Enforcement of the European Union’s (“‘EU’s”) FSR

(2) Basics of the Notification Obligation

(3) Precautions of the Notification Obligation

(4) Practical Implications From the Recent Cases of In-Depth Investigations

2. Introduction of Recent Publications

1. RWERS. SEMHBEHRA (FSR) I2E D HIDOFHMRE A
(1) EU S\ EBEI SRR OBBH 31T

EU OANVEREBERAI(LLTRITFSR DIZE B EH(E 2023 4 10 A 12 BIZERILELEM, £
DE BMINFZEREAEFEF#HICEIT S FSR DEHIZONT, 3 HOFEMATERBLTVET,
ZO FSR [ZEAT 2 EADRAB R R ABIE, FSR OBATIZEET HHINE B 2 DEBA G EBABHSH
(278> THY. FSR A EU AN RIZEZADBEN G ENDOH TRERSNTNDENAET,

B Chb 3 |0 6, RY0FMEBERE. PECERHKEA—N—THHFEHFE(CRRC
Corporation) D F &%t ThHhIHEHFHEE & U5 H# 3 H &K 7 B B 5 (CRRC Qingdao


https://www.amt-law.com/professionals/profile/VM
https://www.amt-law.com/professionals/profile/RCK
https://www.amt-law.com/professionals/profile/JOAT

Sifang Locomotive Co., Ltd)IZXLTiThnTWET |, EttiE, TILH) 7 OEHEIEEHTT
STy a2V AR IOERIETOD cINCE TN FZEFFICEL, 2024 £1 5 22 H
[Z FSR IZE D<J& H (complete notification) #5E T L1=,ZA, R4 2 A 16 H. BRNEZFE=I(E.
FHEE(FE 1 RED)OHER. BHSHNBATSEZESINERBIEESZAON-+7274
KiENHDIELT, FMAE(E 2 REBZ)EZMBLEEARLTVET 2, BHOTE T HBRERM
ZEARNRBRNGHETETIETIE MO ZEXEBOEEHREAH 200, FBAEOHBEE
ZFC. BESRERGOABEAILFHENBERLELS 3,

B BT RINEEANE. 2024 £ 4 A 3 B, L— =70 U F (A HFAZOZNEEIERE
&3 % contracting authority) IZ&3. L—XZ7 TO KRB HLFEB/NR—IDE%R - EHETEIZET
SNHEFEFHICEAELTVNDHESLE 2 #HICHLT, FATNFMAE(E 2 RER)EHK
LELE 4 Thbd 2 FOFEMRAERICOVT, WThOFERBESL 2024 £3 A 4 HIZEHE
LTWB7=8, HEXeFMaAEL 2024 £8 A 14 HETITKR TS FETT,

S5z, 2024 4 A9 H. MNEER ERBEIZERTHD MU XA —KIZ FEDRNZ—E
VHHEEREICHL T RINBZEE LSO TORE LOREERBLECEERALAICLELZ (2L,
REXFETIX. FAEDFMIBASHNIShTOEEA S ),

WEFR Tl INEERICKD FSR ICEDKEKNAT I aVIEHEREETRELTOET A,
ZNIEHESZETEARN EU A DZEITHLT FSR OBEASEHENRATNVEN LEEKRTHEDT
[EHYEB A, RZ21—RXLA—TlE, FSR DFERMEL TNDILEREF A, 2024 F£ 2 BlzRARSN
ERMMNEZEEROBMESFICENEIEREEIC. BHEHFOBMEBLFHRLOFTEFERY EU HHt
DEEADEBWEFZEITDONTHERLET,

(2) BHEBOBE

FSR (%, 2023 41 A 12 BIZRE%L. RFE7 A 12 BISHETINEL, FMIETHEHO EU X
Za—ALR—TEHLTWETA S INFERIF, FSRIZEDE EU BN TEFH T HERITHLT
SEMBEAT ELEMB RIS T IEE  FAEET DN TEDLIIRYFEL, ERBICE, A
AERVHELRROLEESICETOEHGE. (MMEERLD)BELORAELWIZLYLE
BHSRABFEOEBDAEEBLT. MNEZEERICEDIBEE - ABITONDIEELYFT, FSR &,
EU MBEMNMR T 2B I +FEIbhr=Y EU DER#BRH (State Aid) ICE D& 1Rl
[ZARL T2 —A T, (EU D) FE=EIZKVRESNDIHB BRI DOVWTEEARWIZF VI TH
NTWNEADFZEWNIRREZET D EEBMELTWET, T7415, FSRIFE, EUBAMISHIZHELNT

1 Commission opens first in-depth investigation under the Foreign Subsidies Regulation

2 {ix 1 51

3 Chinese Train Maker CRRC Drops Bid for $665 Million Bulgarian Contract - WSJ

4 Commission opens two in-depth investigations under the Foreign Subsidies Regulation in the solar photovoltaic

sector

5 Alecture on technology and politics (europa.eu)

6 FSR MFMIZ DN TIE, BEEFTORMEL =1—AL2— (2023 F£3 8. 2022 £ 8 AE)55 R

2


https://ec.europa.eu/commission/presscorner/detail/en/ip_24_887
https://www.wsj.com/business/chinese-train-maker-crrc-drops-bid-for-665-million-bulgarian-contract-3ec58bcc
https://ec.europa.eu/commission/presscorner/detail/en/ip_24_1803
https://ec.europa.eu/commission/presscorner/detail/en/ip_24_1803
https://ec.europa.eu/commission/presscorner/detail/en/speech_24_1927
https://www.amt-law.com/asset/pdf/bulletins16_pdf/EU_230324.pdf
https://www.amt-law.com/asset/pdf/bulletins16_pdf/EU_220804.pdf

FYRTFLRHERHEERTDLERIETEDENZAEFT,

FSR O TIE, 5t LS EELNELI-DE &R F B (Foreign Financial Contribution, A~ TFFC )
BEEORAEH-THE. LEFILZBEIZMMNEZERICETHIZBENHYES, tEKERY
NHFFCEAT HEEHEREE. ThTh, FROLBYFESNTNET,

¥ #ES(FSR20 &) A3 FHE(FSR28 £&)
(i) BHLAE2 (BPOMREEXEEF | () AFLIFEHL 2 {5000 F1—0OL ETHD
S0P iEL 1 #A EU (2B TRIL =
SN BIREEEICEU £ Thadets 5| (i) FESEHN. BE 3 £/ EMEE 1 »
E1—OMN5t EE%EET LLTWS54, E&H7=Y) 400 F1—0%B2 % FFC #3217
(i) EEEOUEETHILEN. BEIE TW254,
RSz, 45T 5000 F1—A%i#@zx% FFC
2 TNDIHA,

FSR B"E 5 FFC IZI&, ()\EE£XITBEDTBER, (i) N0 REYXIE(i) R R —ERDR#
XIFEAGENESENET 7 & FFC (&, PREFFELIZZOMOANRIHEE. HEOAEMAAEXI(FZ
DITEBNE=ZRITIFRETI2EDEEZLNIREKICKVRHREINDDRENHYFET A, FFC A5
TOEEIEHTRHINTODIN R (FIRE) —MRIZZ T HIENTEEINENINDLET, BEITK
SEHBRBERETDERLLGYET O,

2024 F 2 RAIZlF, £EFEACEIIBEHEBORBMORYION 100 BEIOB M EIFEL =R
ZERDORHD FSR HEBMNARINELZ, YEHEZOKRT. RMNE R 53 BOEHIER
&L, ZDO5542 4T EU R EHEESRA(UTTEUMRDICE SGAEZMATL TR ELZ, 2055,
L —MRAGEEED FFC FERFALHETLEY, MEBICEINE, EREENOOMESL FFC
([CZALF2EL, BERRI. HENTODINMNI T IEER AR/ G LOBEREE (K. o
REFRBRHRETODTINIR T HEMD) L, SHEIC FFC LLTRESNSMERIZHYE S

(3) BHEXKICEAT 3 EREE

EHEBORRIBFHEMOLEENEBLTLATNERYERAL. RNEERE BHED
RITMELBENORBALL LT BHEFOFR L, BEGFHAERICHESNTODINEHER
FHoLEGOTVET,

T L EEELE LT E DI

LEEFF BEERFOBEULGOTOEDIZ, BZEEEENEN 6HXEIEFFTEONTNT
HEINEEHEICRET DNEABYE T, ik, UHEELESOEBIOMEICISCT, H%E5|((12FE
E420ENDSE5ECETOEHAMN FSR D HEEDBERNRELINNEL>TKDEHTT 0, F

T RINER - EERRAN 2022/2560 3.2 &

8 The Foreign Subsidies Requlation — 100 days since the start of the notification obligation for concentrations

9 Wi 8 &R
0 52s ItEEE] TEHL T6AFTEIRVIHEENEZE I OBEE EUMR ERIBREEZLNTNET,

3


https://competition-policy.ec.europa.eu/document/download/22197012-2036-4b1e-8b02-0eb8b2d6e666_en?filename=kdar24001enn_competition_FSR_brief_1_2024_100-days-of-FSR-notification-obligation.pdf

Bhb, LEEESOEIICLS>T. BHEBOHMCHLTCEELGFRLOEZENELBET, flZ

(. BN T, HEKHDFTELEEOANTE LSEECEHALTERINDH, BEENR>TI &6

EIEN LA TLE G EERELTHDE. G EERHDSE 1 #(EU BRNFELEA 5

—ORF N R £51 HOEHLAE2A(BEU AT ELEN 5 Ea—all E)ATEINE )

THABIELTRBEEEDATET DL, ((BIDSETEHEEL B ILNILLRDH—HT)
EERIZIZT B IDSADBHEENTEZEINDH, (FFC OEEAF -INNL) UEEIFEHE

H(RUINEESHIDYIT I AEFDETOROEE|RTEIDICERTHIEIZBYET,

FFC &L EiF o DIET

EBEOENEERICHE T 528E. (FIAEUTOLIID) NG AEETHLIBEILICRE
TROWMENDHD FFC DEREZHIM IS LETEEETY,

B FSR5 £(HATISEEDIAREMNRELEVNEMBIE®)ICZATDRREEDHD FFC A
5000 F1—RNEHEAZHAICIE, 2 TOWMEIHFEITONTHL FFC ZHETIVNENHYF
j_ 110

B FBEHEAFSIUEZFRE. 1T B (Implementation Regulation) 2IZESHDN =)L —ILIZEDE,
BEOE=EHD 4500 F1—0O%HB %5 FFC A\EHAEHIZEZALNTWNRBAIZF,. ChiaEs
—EHIEIHETIERBFEAENET,

ZOA.KINEERE. BHETSIYUEEND, EO FFC #EHEARCEAL TERLATERSR
Wh Fz. BTEIZED FFC #HEEZECEHL TERBLATNITRSHROMNITDNT, EU:RLERMA
BENTWDEERBLTOET, 2O A, FFC IZEELTIE, BHAZEX, FSR20 £B)(b)zBSLWTHES
L, (PEFEAD)EENEIARANLORRIID 3 ERIHEINLLTOEONEE
SNFETH BSEOMEEEZECEHLTUL, BTRAUNKEOHNMNAMESN TSI LEEET D
MMELNHYET (FIZIE, FENEHEREUESOTIALDIEL),

TELEASOERDZNCEO>TIE, BHEXEEFZLTVWSEDOD, FFC ODWFhEMEN R TEA
WSELHYET ., TOHE. BHETOIZREEEL FFC #3ELLVER (HIZIX, 4500 Fa—0%
#BZ% FFC #2HLI=E=ZEIRIEP, 27THD FFC N EEEDHEITHEAIZLBHIMNZH T DL
E)EREEICRETIVNENHIVET,

(@) BESRDREEHNERTA-EBHCE

RMNEBRICLDRUDFMAE 3 FOREKIE. FSR O:EALRICHBEIN TSI EEDH ST
THZM1F58DTY, FSR (&, EU MBEICEVWTEEEEXEREANADSINERET T 5%
ERNRELEFRHITHY, BAEEXEZEE EUENERICREERELFDEDTY, HIZIX FSRIZK
Y, REEEDRF—LOIO—SV T DRAIVTICERIGENECHAIREMNHYFE T, EL5IFID
EXFETIE, BRETHRDEE| LT FSR AEDLIBHEERIFIHNEERT DM ELADYET A BN
ZEBRICTkD FSR AEDFRRRICAHLEZERYTF=HEREOHILBEFTANL, FMFAETDIRIHN
HBGRICITIIEIZBRA T I LR EICGINELNE R A, Tz, BBINIO—SUTI2EMNA DT

"OHNE 8 R
12 2023 £7 B 10 BARINEERHETHRA 2023/1441, ©523av 9

4



HEXFETIX, FSR I2&Y, HrEDHEZIBIICEBHEHNEASN LN DHEEROONDHZLLRY,
FSR MEASNDIGAIZIE FSR ORBIERLEVWSSLEEIEHFREBE T DIDENHYE
—d-o

FSR [FFEEHLWEIE THY, K=o —ALA—IHBITEHERIT FSR AEHICRIFTHED—FBIC
BERNELEZONET, EU BARZEITE, F& BH A - BEDOHEAT, FSR BEDEHNER
EERI LN RETESNET,

2. BREDHX - EED ZHEAN

€ Chambers Global Practice Guides - Venture Capital 2024

202455 (FE:FA £EX. &H BE. &F R—. AH FE)

€ Competition Inspections in 25 Jurisdictions - Japan Chapter

20245 3F (FE HE MN. LR NV AH )

€ Merger Control Comparative Guide 2024: Japan

20242 (FE &F R— A HI)



https://practiceguides.chambers.com/practice-guides/venture-capital-2024/japan
https://www.amt-law.com/professionals/profile/KIT
https://www.amt-law.com/professionals/profile/TIS
https://www.amt-law.com/professionals/profile/RCK
https://www.amt-law.com/professionals/profile/SDT
https://www.amt-law.com/asset/res/news_2024_pdf/publication_0028074_ja_001.pdf
https://www.amt-law.com/professionals/profile/YSN
https://www.amt-law.com/professionals/profile/VM
https://www.amt-law.com/professionals/profile/TSI
https://www.mondaq.com/antitrustcompetition-law/1236550/merger-control-comparative-guide
https://www.amt-law.com/professionals/profile/RCK
https://www.amt-law.com/professionals/profile/AZH

1. The European Commission Opens First In-Depth Investigations

Under the Foreign Subsidies Regulation (FSR)

(1) Proactive Enforcement of the European Union’s (“EU’s”) FSR

Since the commencement of the notification obligation under the EU’'s FSR on 12 October 2023,
the European Commission (“EC”) has launched three in-depth investigations with respect to the
notification procedure regarding public procurement (see Section (2) below). The EC’s proactive
posture on the enforcement of the FSR reminds us of the FSR’s potential impact on non-EU
companies.

Among the three in-depth investigations, the first one was opened against CRRC Qingdao
Sifang Locomotive Co., Ltd., a subsidiary of CRRC Corporation, a Chinese state-owned train
manufacturer’. It submitted a complete notification on 22 January 2024 concerning a public
procurement procedure regarding an electric “push-pull” train project launched by Bulgaria’s
Ministry of Transport and Communications. On 16 February 2024, the EC revealed that it
had opened an in-depth investigation based on its preliminary review of the notification,
“...since there are sufficient indications that this company has been granted a foreign
subsidy that distorts the internal market”2. The EC had 110 working days since the filing of
the complete notification to make a final decision. However, the commencement of the in-
depth investigation led the concerned company to withdraw from the public tender
procedure?®.

In addition, the EC launched two more in-depth investigations on 3 April 2024 against two
Chinese companies that are involved in the public procurement procedure initiated by a
Romanian contracting authority*. That project plans to construct and operate a photovoltaic
park in Romania. These investigations are expected to end by 14 August 2024 as the
concerned companies filed a complete notification on 4 March 2024.

Furthermore, on 9 April 2024, the EC’s Executive Vice President M. Vestager revealed that the
EC had initiated its first inquiry into Chinese suppliers of wind turbines based on the ex officio
procedure, although the details of the investigation have not yet been disclosed®.

Although, currently, the regulatory actions by the EC have been targeted at Chinese companies,

1 Commission opens first in-depth investigation under the Foreign Subsidies Regulation

2 See footnote 1

3 Chinese Train Maker CRRC Drops Bid for $665 Million Bulgarian Contract - WSJ

4 Commission opens two in-depth investigations under the Foreign Subsidies Regulation in the solar photovoltaic

sector
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this should not be interpreted by non-Chinese companies as indicating that they are immune to
the FSR’s scope. In light of the growing presence of the FSR, this article covers the basics of the
notification obligations with updates offered by an EC’s brief published in February 2024,
procedural precautions for the notifications, as well as practical impacts for non-EU companies.

(2) Basics of the Notification Obligation

The FSR entered into force on 12 January 2023 and became effective on 12 July 2023. As
elaborated upon in our previous newsletters®, the new regime allows the EC to review subsidies
granted by non-EU states to companies operating in the EU internal market. This is done through
several regulatory tools: a notification-system or public procurement and concentrations of a
considerable size; ex officio investigations; and wider market investigations. The FSR is intended
to remedy situations where subsidies offered by third countries go largely unchecked, while
subsidies offered by EU Member States are subjected to the strict regime that has been imposed
by EU State Aid control for many decades now. In other words, the FSR aims to ensure a more
level playing field within its internal market.

Under the FSR, companies are obliged to notify the EC of transactions that meet both a turnover
threshold and a foreign financial contribution (“FFC”) threshold. The notification thresholds for
concentrations and public procurement are set as per the table below.

Concentrations (Article 20, FSR)

Public Procurements (Article 28, FSR)

At least one of the merging parties, the
target company or the joint venture is
established in the EU and has an EU
turnover of at least EUR 500 million in
the last financial year, and

the companies that are parties to the
concentration received more than a total
of EUR 50 million in FFCs in the last
three years.

the tender value is equal to or greater
than EUR 250 million, and

the economic operator has received
more than EUR 4 million in FFCs per
third country in the last three years.

The FSR stipulates that FFCs can be: (i) any transfer of funds or liabilities, (ii) any foregoing of
revenue, or (i) any provision or purchase of goods and services”8. This contribution must be

8 For further information on FSR, please refer to our EU Law Newsletter’s previous editions: (Issued in March 2023,

August 2022).

7 Regulation (EU) 2022/2560 Article 3.2.

8 The Foreign Subsidies Regulation — 100 days since the start of the notification obligation for concentrations
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provided by the central government or a public authority at any other level, a foreign public entity,
or a private entity whose actions can be attributed to the third country. The presence of FFCs is
a determinant of companies’ obligations to notify regardless of whether or not the relevant FFCs
have been provided on market terms or are generally available (not limited in nature)®.

The EC’s first FSR brief which reviewed the first 100 days since the start of the notification
obligation for concentrations was published in February 2024. At the time of the brief, the EC had
reviewed 53 cases, 42 of which also underwent parallel investigations under the EU Merger
Regulation (“EUMR”). The most common type of FFCs assessed were capital injections and
equity contributions, but the brief notes that loans obtained from financial institutions could also
be considered attributable to FFCs. In addition, state guarantees, direct grants for specific
projects, and tax benefits (especially for R&D expenses and investment projects) are frequently
observed as FFCs.

(3) Precautions of the Notification Obligation

While notifying parties have to self-assess whether or not they have an obligation to notify, the
EC will confirm whether or not the concentrations are notifiable and the necessary information is
reported correctly upon receipt of a draft notification.

Turnover Thresholds and Category of Concentrations

To ensure that the obligation to notify has been assessed correctly, the parties have to properly
qualify the concentrations as either an acquisition, merger or joint-venture, since the FSR
thresholds apply to different companies involved in the transaction, depending on the nature of
the transaction.

The qualification results in several material procedural differences in the notification obligation.
This is because the nature of the concentration will determine to what extent the parties involved
in the concentration are subject to the FSR’s notification obligation. In other words, there may be
significant procedural differences in determining the notification obligation depending on the
category of concentration. For example, in an acquisition, only the turnover of the target company
is taken into account in relation to the turnover threshold. If the parties mistakenly qualify the
“merger” as an “acquisition,” one of the parties involved in the merger (with EU turnover of less
than EUR 500 million) is the “target company” and the other party involved in the merger (with
EU turnover of EUR 500 million or more) is the “acquiring company”. In such case, if the parties
incorrectly apply the notification thresholds of an “acquisition” and refrain from the notification
obligation, the notification threshold of a “merger” shall actually apply to the transaction, thus they

9 See footnote 8

0 The concepts of ‘concentration’, ‘merger’, ‘joint venture’ and ‘acquired undertaking’ are derived from the EUMR.



will have violated the notification and standstill obligation (the prohibition to carry out transactions
until clearance is obtained from the EC) as long as the FFC thresholds are met.

FFC Thresholds and Category of Concentrations

The correct qualification of the concentrations also matter in determining which type of FFCs
need to be reported for each company that is a party to the transaction.

B |n general, FFCs that may fall under Article 5, FSR (foreign subsidies most likely to distort
the internal market) need to be reported for all parties to the transaction if that exceeds EUR
50 million™,

B [n addition, notifying parties have an obligation to report FFCs per non-EU Member States
that exceed EUR 45 million, under the rules laid out by the Implementing Regulation2.

The EC notes that notifying parties have recurring questions as to which FFCs have to be
considered for the notification threshold and which for the reporting threshold per country. With
regard to FFCs, all those granted to the companies identified in Article 20(3)(b), FSR, in the three
years preceding the agreement or the announcement of the public bid need to be taken into
consideration, whereas for the reporting threshold per country, there is a list of exceptions granted
by the Implementing Regulations (e.g., deferrals of payment of taxes or of social security
contributions).

The differences can lead to situations where the notification threshold is met, but none of the
received FFCs need to be reported. In that case, the notifying parties will need to set out the
reasons for not reporting any FFCs (e.g., since no third country has provided more than EUR 45
million, or all the FFCs fall within the exceptions granted by the abovementioned Implementing
Regulations).

(4) Practical Implications From the Recent Cases of In-Depth Investigations

The announcement of the first three in-depth investigations by the EC is a stark reminder that
the FSR is now in operation. The FSR affects non-EU companies, including Japanese companies,
as it regulates the companies considering concentrations or bidding in public tenders in an EU
Member State. The FSR may have a profound impact on the scheme of a concentration as well
as on the timing of the closing of the transaction. In the pre-transaction phase, the companies
must take into account how the FSR may have an impact on the transactions they are planning
to enter into. There might also be a need to reconsider a transaction if there is a risk of an in-
depth investigation, as was the case with CRRC Corporation which withdrew its bid after the EC

11 See footnote 8

2. COMMISSION IMPLEMENTING REGULATION (EU) 2023/1441 of 10 July 2023, Section 9



launched an FSR investigation. When a deal is approaching to closing, the FSR requires
companies to check whether or not the notification obligation applies to a certain transaction.
Should the FSR apply, the parties must follow the notification procedure so as not to breach the
obligations imposed by the FSR.

The FSR regime is still new which means that the implications raised in this newsletter might be
just a part of the actual impact that the FSR may have in practice. Therefore, it is highly
recommended that non-EU companies keep an eye on the developments of FSR-related
practices in the coming months and years.

2. Introduction of Recent Publications

€ Chambers Global Practice Guides - Venture Capital 2024

May 2024 (Authors: Keita Tokura, Takahiro Suga, Ryoichi Kaneko, Shogo Tsunoda)

€ Competition Inspections in 25 Jurisdictions - Japan Chapter

March 2024 (Authors: Yusuke Nakano, Vassili Moussis, Takeshi Ishida)

€ Merger Control Comparative Guide 2024: Japan

February 2024 (Authors: Ryoichi Kaneko, Azusa Hongo)
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	1. The European Commission Opens First In-Depth Investigations Under the Foreign Subsidies Regulation (FSR)

