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ARTICLE

This Is Not a Wind Up: Viewing a Stay to Restrain Presentation of
an Application to Appoint Liquidators through the Prism of an

Injunction

Rosalind Nicholson, Partner, British Virgin Islands, and Tom Pugh, Partner; and Jolin Lin, Counsel, Hong Kong,

Walkers

Synopsis

Creditors of companies in the BVI will often begin the
process of recovering their debt by serving a statutory
demand. In many such cases, companies so served will
invoke the statutory mechanism to have the demand
set aside' afforded to them by the BVI Insolvency Act,
2003 (the ‘Act’). If the application to set aside is dis-
missed, and the BVI Court makes the order which the
Act requires,? authorising the creditor to proceed with
an application to appoint liquidators to a company (an
‘Authorisation Order’), the debtor may then seek to
stave off winding up proceedings further by seeking a
stay of the Authorisation Order pending appeal (a ‘Stay
Application’).

A recent decision of the BVI Commercial Court (the
‘Court’) (the Hon. Justice Ingrid Mangatal (Ag.)) in
Rich Region Holdings Limited v Industrial and Commercial
Bank of China (Macau) Limited BVIHC (COM) 0134 of
20223 (‘Rich Region’) has provided welcome clarity on
the approach that the Court will adopt in determin-
ing whether to grant a stay to restrain the presenta-
tion of an application to appoint liquidators in such
circumstances.

Overview

Under BVI law, the filing of an appeal against a decision
of afirst instance judge does not automatically operate
as a stay of proceedings. To obtain a stay, a party must
apply to the BVI Court for an order to stay the proceed-
ings pending an appeal.

In Rich Region, the application of Rich Region Hold-
ings Limited (the ‘Company’) to set aside the statutory

demand served on it by the Industrial and Commer-
cial Bank of China (Macau) Limited (the ‘Bank’) was
dismissed and the order of court also directed that the
Bank be permitted to proceed with an application to ap-
point liquidators to the Company (the ‘Order’).
Following the dismissal of the application to set aside
the statutory demand, the Company filed an appeal to-
gether with an application seeking a stay of execution
of the Order pending the determination of the Com-
pany’s appeal (the ‘Company’s Stay Application’).

The applicable legal principles — whether a
statutory demand is capable of being stayed

In BEC Limited v A1 and another (‘BEC’),* a decision of
the Eastern Caribbean Court of Appeal (‘ECCA’) handed
down in September 2022, the ECCA considered wheth-
er and under what circumstances an order dismissing
an application to set aside a statutory demand could be
stayed. It held that, because an order refusing the appli-
cation to set aside the statutory demand is declaratory
in nature, it did not create any enforceable rights, and
so was not capable of being stayed.®

In BEC, just as in Rich Region, the order of the Court
below had also authorised the creditor to proceed with
an application for the appointment of liquidators. On
this, Paul Webster JA [Ag.] made the following obiter
observation:

‘... there is one additional factor in this case. The
Judge’s order authorised the Respondents to apply
for the appointment of liquidators over the Compa-
ny. This is a right that the Respondents may exercise,
though they are not obliged to do so. It would have

1  Section 156 of the BVI Insolvency Act, 2003.

9]

Section 157(5) of the Act states that: ‘If the Court dismisses an application to set aside a statutory demand, it shall make an order authorising

the creditor to make application for the appointment of a liquidator or for a bankruptcy order, as the case may be.’

The decision was handed down orally.
BVIHCMAP 2022/0044.

Ul W

In the words of Paul Webster JA [Ag.] at [41] of BEC: ‘T am satisfied that the Judge's order refusing to set aside a statutory demand is in the

nature of a declaratory judgment. It did not create any enforceable rights. It confirmed the validity of the statutory demand.’
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been better if the Company had applied for an in-
junction to restrain the Respondents from exercising
their right to apply for the appointment of liquida-
tors. However, the Court, in the exercise of its wide
discretion and considering the overriding objective
and the need to do justice between the parties, will
consider the application for a stay of that part of the
Judge’s order authorising the Respondents’ right to
apply for the appointment of liquidators, and grant
the stay if it is justified on the facts and all the cir-
cumstances of the case.’

In Rich Region, the Bank relied on Paul Webster JA's
observation in BEC, and took a preliminary objection
that the Order was not amenable to a stay of execution.
Rather, the Bank submitted, the appropriate proce-
dure was for the Company to apply for an injunction
to restrain the presentation of an application to ap-
point liquidators. The primary distinction between an
application for a stay and an injunction where the act
sought to be restrained or stayed is the filing of a wind-
ing up application, is the threshold which the applicant
company must meet for such an application to succeed.

Where a debtor company applies for an injunction
to restrain presentation of a petition or an application
for the appointment of liquidators, to succeed, the com-
pany must satisfy the Court that the petition would be
an abuse of process or would be bound to fail.® In Rich
Region, the Court agreed with the Bank’s submission
that this was the applicable test and with its further
submission that, where the application took the form
of an application for a stay, no lesser test should be
applied in determining whether or not such an order
should be made.

The threshold point

In BEC, the ECCA made it clear in unequivocal terms
that an order dismissing the application to set aside a
statutory demand was not capable of being stayed.

The Court in Rich Region agreed with this proposi-
tion and further reasoned that this position is sup-
ported by section 157(5)” of the Act which makes it
compulsory for the judge, in dismissing an application
to set aside a statutory demand, to make an order au-
thorising the creditor to make an application for the ap-
pointment of liquidators. The Court observed that the
mandatory language of the subsection contradicts the
existence of any general power allowing the Court to
make an order staying the Authorisation Order, which
the statute requires be made.

Echoing the words of Justice Webster in BEC, the
Court agreed that the effect of the Authorisation Order

was simply to give the creditor a choice as to whether
or not to proceed with the application to appoint lig-
uidators. The Court therefore concluded that the true
essence of the Company’s Stay Application was not
for an order to suspend the Authorisation Order but
was in fact seeking an order preventing the Bank from
proceeding with an application for the appointment of
liquidators.

Nonetheless, given that the application before it
was an application for a stay, as in BEC, the Court in
Rich Region held that taking account of the overrid-
ing objective, rather than dismiss the Stay Application
outright, it should consider and decide the Stay Appli-
cation before it but, in so doing, it should bear in mind
the principles which would apply had the application
been an application for an injunction to restrain the
Bank from proceeding to file a winding up application.

The principles applicable to a stay pending
an appeal through the prism of the threshold
point

The general principles applicable to a stay pending
appeal are well known and are set out in C-Mobile Ser-
vices Ltd v Huawei Technologies Co. Limited BVIHCMAP
2014/0017 (‘C-Mobile’) and as refined in Nam Tai Prop-
erty Inc v ISZO Capital LP BVIHCMAP 2021/0010:

1) The Court must take into account all of the cir-
cumstances of the case.

2) A stay is the exception rather than the general
rule.

3) A party seeking a stay should provide cogent evi-
dence that the appeal will be stifled or rendered
nugatory unless a stay is granted.

4) Inexercising its discretion the Court applies what is
in effect a ‘balance of harm’ test in which the likely
prejudice to the successful party must be carefully
considered.

5) The Court should, in a preliminary way, take into
account the prospects of an appeal succeeding.
Where there are strong grounds of appeal or a
strong likelihood that the appeal will succeed a stay
should be considered. In a case where the justice of
letting the general rule take effect is in doubt, the
answer may well depend on the perceived strength
of the appeal.

The Court in Rich Region held that the Company had
failed to provide cogent evidence to demonstrate that
its appeal would be stifled or rendered nugatory with-
out a stay. On the first ground on which the Company

6 Bryanston Finance Ltd v De Vries (No 2) [1976] Ch 63 per Buckley L] at [76] and per Stephenson L] at [80] (‘Bryanston Finance’)

7  See footnote 2.
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relied, that the advertisement of a winding-up applica-
tion would be likely to cause serious harm to the Com-
pany, the Court accepted the Bank’s submission that
this was simply a bare assertion and, if accepted, would
amount to an endorsement that the advertisement of a
winding-up petition or an application to appoint liqui-
dators is harmful to any company facing a winding up
petition as a matter of principle.

The Court disagreed with the Company’s second
ground: that, if the appeal were successful and the
statutory demand set aside on appeal, that would con-
tradict an application to appoint liquidators given that
such an application would be based on the statutory
demand which would subsequently have been set aside.
If correct, such a submission would mean that in every
case where an appeal was filed against an order refusing
to set aside a statutory demand, the Order permitting a
creditor to proceed with an application to appoint liqui-
dators would invariably be stayed without more. Such
a position was untenable, and the Court further took
heed of the caution by the ECCA in C-Mobile against the
risk of such an approach becoming a debtor’s charter
to frustrate liquidation applications.

As to the strength of the appeal, after examining the
evidence filed by the Company in the Stay Application
and its Notice of Appeal, the Court agreed with the
Bank’s submissions that the Company could not be
said to have such strong grounds of appeal or so strong
a likelihood of success that it would tip the balance in
favour of granting a stay, a stay being the exception
rather than the rule.

Apart from considering the Company’s prospects of
an appeal on a preliminary basis, in applying the ‘bal-
ance of harm’ test (which the Court determined to be
the essence of its judicial discretion in this context), the
Court determined that the Bank was more likely to suf-
fer irremediable harm than the Company. In particular,
and taking into account all the circumstances of the
case in accordance with the first principle in C-Mobile,
the Court was particularly persuaded by the fact that
the Bank had been awaiting payment of a substantial
sum by the Company for over a year. It also observed
that, even if the Bank was allowed to proceed with
the application to appoint liquidators, the Court hear-
ing that application could consider whether to stay a
winding-up order pending an appeal pursuant to sec-
tion 167(1)(c)® of the Act.

In any event, the Court held that the Company had
not satisfied the Court that it should exercise its discre-
tion to grant a stay even on ordinary stay principles.

However, most importantly, as part of its obligation
to take into account all of the circumstances of the
case, the Court held that it had to consider the Com-
pany’s Stay Application against the higher threshold
which applies and an applicant has to satisfy when it
seeks to restrain an application to appoint liquidators
by injunction. The Court held that had the Company
applied for an injunction to restrain the presentation of
an application to appoint liquidators, it would have had
to satisfy the Court that such an application would be
an abuse of process or bound to fail (applying the test in
Bryanston Finance). The Company in Rich Region had
failed to meet this threshold and so its application must
fail.

Case significance

Rich Region represents a decision in which the obiter
statements of Paul Webster JA (Ag.) in BEC have been
considered by the BVI Court and the natural conse-
quences of those statements brought to bear on a
debtor company’s application to stay presentation of a
winding up application.

It appears clear in light of BEC and Rich Region, that,
rather than applying for a stay (as the debtor company
did in both BEC and Rich Region), the debtor company
must instead apply for an injunction to restrain credi-
tors from exercising their right to appoint liquidators.
However, in any event, should the debtor company
nevertheless apply for a stay, that application will be
determined by reference to the principles which would
apply had an injunction to restrain the filing of a peti-
tion been made; that is to say, that it must show that
the application or petition which it seeks to restrain
would be an abuse of process or bound to fail. Given the
difficulty in satisfying this higher threshold, it may be
much less straightforward in future for debtors to suc-
ceed in frustrating or delaying liquidation applications.

Walkers (Rosalind Nicholson, Partner, Walkers, British
Virgin Islands and Tom Pugh, Partner and Jolin Lin,
Counsel, Walkers, Hong Kong, Renell Benjamin, Senior
Associate, Walkers, British Virgin Islands) acted on be-
half of Industrial and Commercial Bank of China (Macau)
Limited in the proceedings.

8 Section 167(1)(c) states that: ‘On the hearing of an application for the appointment of a liquidator, the Court may — ... adjourn the hearing

conditionally or unconditionally...’

157

International Corporate Rescue,Volume 21, Issue 3
© 2024 Chase Cambria Publishing



International Corporate Rescue

International Corporate Rescue addresses the most relevant issues in the topical area of insolvency
and corporate rescue law and practice. The journal encompasses within its scope banking and
financial services, company and insolvency law from an international perspective. It is broad
enough to cover industry perspectives, yet specialised enough to provide in-depth analysis to
practitioners facing these issues on a day-to-day basis. The coverage and analysis published in the
journal is truly international and reaches the key jurisdictions where there is corporate rescue
activity within core regions of North and South America, UK, Europe Austral Asia and Asia.

Alongside its regular features — Editorial, US Corner, Economists’ Outlook and Case Review
Section — each issue of International Corporate Rescue brings superbly authoritative articles on the
most pertinent international business issues written by the leading experts in the field.

International Corporate Rescue has been relied on by practitioners and lawyers throughout the
world and is designed to help:

» Better understanding of the practical implications of insolvency and business failure —and
the risk of operating in certain markets.

» Keeping the reader up to date with relevant developments in international business and
trade, legislation, regulation and litigation.

» Identify and assess potential problems and avoid costly mistakes.

Editor-in-Chief: Mark Fennessy, McDermott Will & Emery UK LLP, London

Emanuella Agostinelli, Curtis, Mallet-Prevost, Colt & Mosle LLP, Milan; Scott Atkins, Norton

Rose Fulbright, Sydney; James Bennett, Teneo, London; Geoff Carton-Kelly, FRP Advisory,
London; Gillian Carty, Shepherd and Wedderburn, Edinburgh; Charlotte Cooke, South Square,
London; Katharina Crinson, Freshfields Bruckhaus Deringer, London; Hon. Robert D. Drain,
United States Bankruptcy Court, Southern District of New York (Ret), Skadden, New York; Simon
Edel, EY, London; Dr Aurelio Gurrea-Martinez, Singapore Management University, Singapore;
Matthew Kersey, Russell McVeagh, Auckland; Dr Kai Luck, Norton Rose Fulbright, Sydney; Neil
Lupton, Walkers, Cayman Islands; Mathew Newman, Ogier, Guernsey; John O'Driscoll, Harneys,
London; Professor Rodrigo Olivares-Caminal, Queen Mary, University of London; Christian
Pilkington, White & Case LLP, London; Susan Prevezer KC, Brick Court Chambers, London;
Sheba Raza, London; Professor Arad Reisberg, Brunel University, London; Jeremy Richmond

KC, Quadrant Chambers, London; Daniel Schwarzmann, PwC, London; Lord Justice Snowden,
Royal Courts of Justice, London; Anker Serensen, De Gaulle Fleurance & Associés, Paris; Kathleen
Stephansen, New York; Kate Stephenson, Kirkland & Ellis, London; Dr Artur Swierczok, Baker
McKenzie, Frankfurt; Meiyen Tan, Fulbright Ascendant, Singapore; Stephen Taylor, Isonomy
Limited, London; Richard Tett, Freshfields Bruckhaus Deringer, London; The Hon. Mr Justice
William Trower KC, Royal Courts of Justice, London; Mahesh Uttamchandani, The World Bank,
Washington, DC; Robert van Galen, NautaDutilh, Amsterdam; L. Viswanathan, Cyril Amarchand
Mangaldas, New Delhi; Prof. em. Bob Wessels, University of Leiden, Leiden; Dr Angus Young,
University of Hong Kong, Hong Kong; Maja Zerjal Fink, Clifford Chance, New York; Dr Haizheng
Zhang, Beijing Foreign Studies University, Beijing.

For more information about International Corporate Rescue, please visit www.chasecambria.com



