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2 Designated gatekeepers must now comply with all obligations under the Digital Markets Act
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1. Recent Updates on the Digital Markets Act and Digital Services Act

(1) The European Commission launches investigations against Apple, Meta and Alphabet

under the Digital Markets Act

On 25 March 2024, the European Commission (“EC”) announced that it opened investigations
against Apple, Meta and Alphabet under the Digital Markets Act (‘DMA”)". How far those
investigations will go remains to be seen but they do give a clear signal that the DMA is now fully
enforceable, following the EC’s designation of the so-called “Gatekeepers” on 6 September
20232, While the DMA’s primary purpose is taming big tech and the new regulatory challenges it
brought from the competition law perspective, this article also elaborates on its profound impact
on the non-Gatekeepers, including Japanese companies.

Gatekeeper’s obligations under the DMA

As a reminder, the DMA was adopted by the EC to make the digital sector fairer and more
contestable with the Digital Services Act (“DSA”) constituting the second maijor regulatory pillar
of the package. While the DSA directly affects every company offering their services in the EU
internal market, the DMA specifically addresses the behaviour of the Gatekeepers that can
negatively affect the EU single market.

The DMA entered into force in November 2022. In September 2023, the EC designated the
first six platform providers as Gatekeepers under the DMA, namely Alphabet, Amazon, Apple,
ByteDance, Meta and Microsoft.®> By 7 March 2024, these Gatekeepers had to have submitted
their compliance report, of which the non-confidential summaries have since been made
public.* The non-confidential summary of the reports published on the EC’s website describe
the measures the undertakings have implemented to ensure compliance with the obligations
of the DMA.° The following measures were offered by Gatekeepers to ensure compliance with
the DMA:

® increased interoperability between Gatekeepers’ messaging services and those of
third parties (Meta)®

® allowing third-party applications on their operating systems, including third-party

3
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Designated gatekeepers must now comply with all obligations under the Digital Markets Act

Commission designates six gatekeepers under the Digital Markets Act

Compliance reports
DMA Art. 11

Meta's Compliance with the Digital Markets Act Non-confidential public summary
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application stores (Apple’s iOS and Alphabet’s Android)’

® making alternative billing methods available (Apple’s AppStore® and Alphabet’s
Google Play Store)

® increased transparency regarding personal data collected and the advertisements
used (Amazon)®

A violation by the Gatekeeper’s of their DMA obligations can result in a strong response from
the EC. In cases where the EC finds non-compliance with the obligations of the DMA, it will
issue a cease and desist-order.'® In its non-compliance decision, the EC may impose a fine of
up to 10 percent of the undertaking’s worldwide turnover in the last financial year."" This fine
can be raised to up to twenty percent if systemic non-compliance is observed.’ The EC may
also adopt a decision imposing periodic penalty payments not exceeding 5% of the average
daily worldwide turnover in the preceding financial year per day, in order to compel the
Gatekeeper to comply with an EC decision under the DMA. "3

The practical impact of the DMA for non-Gatekeepers

At this moment it appears unlikely that Japanese platform providers will meet the DMA criteria
to qualify as Gatekeepers, but Japanese companies that are not platforms can benefit from
this regulation if they provide their services in the EU internal market. As the EC’s enforcement
under the DMA accelerates, Gatekeepers will now have to be more transparent about their
operations that affect third parties, such as accessibility of data and the functioning of ranking
systems and other tools. This will decrease the information asymmetry in negotiations with
Gatekeepers. DMA-necessitated changes to Gatekeepers’ business practices, such as an
increase in interoperability, could also prove an opportunity to reach consumers in a way that
was not possible before. For example, as Apple and Google will need to allow the operation of
third-party app stores on their operating systems, this could be an opportunity for Japanese
companies offering their apps for iOS or Android devices. Those businesses can directly
distribute their apps to users without Apple or Google as an intermediary. The businesses
offering their e-commerce services via Amazon may have more transparent access to the data
collected by the company as a result of DMA compliance™. Companies may also have more
opportunities to address unfair practices of Gatekeepers by pointing out the breach of

7 Apple’s Non-Confidential Summary of DMA Compliance Report

8 See footnote 7

9 Public Digital Markets Act Compliance Report
O DMAArt. 29(5)

" DMA Art. 30(1)

2 DMAArt. 30(2)

3 DMAArt. 31

-

-

-

-

-

4 See footnote 10
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obligations imposed by the DMA.

On the other hand, there are also risks for non-Gatekeeper Japanese companies. As a
business partner of a Gatekeeper, one needs to keep in mind that the product or service one
is supplying to, receiving from, or collaborating on with the Gatekeeper might require two
different versions: a DMA-compliant EU version, and a global version. This may impose
additional costs on business partners as they need to adapt to the new regulatory environment.

Therefore, companies outside the EU, including Japanese companies, therefore need to be
aware of the profound impact brought by the enforcement of the DMA. To ensure consistency,
Gatekeepers could also decide to apply the changes to their EU business practices to their
worldwide operations. If so, the abovementioned effects would additionally affect corporate
customers and competitors outside of the EU. It is therefore advisable to keep an eye out for
developments in the business strategies of the Tech Giants in the upcoming period.

(2) The Digital Services Act became applicable to all platforms on 17 February 2024

While the DMA captures more media coverage, companies must not overlook that the DSA is
already applicable to all platforms, including non-Gatekeepers. On 17 February 2024, the DSA
became effective with regards to all “intermediary services” operating in the EU'S.

The DSA is aimed at preventing illegal and harmful activities and the spread of disinformation
online to ensure user safety, protecting fundamental rights and creating a fair and open online
platform environment. It contains a variety of rules: principally covering limiting targeted
advertising, protecting against dangerous goods and illegal online content, tackling cyber
bullying.'® The extent of the obligations imposed on the service provider varies according to their
size, their role in the online ecosystem and their impact on it."”

“Intermediary services” regulated by the DSA mean any of the following three types of services.®

B ‘mere conduit’ service

consisting of the transmission in a communication network of information provided by a
recipient of the service, or the provision of access to a communication network

15 Digital Services Act starts applying to all online platforms in the EU

16 DSA: Making the online world safer
7 The Digital Services Act
18 DSAArt. 3(g)
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B ‘caching’ service

consisting of the transmission in a communication network of information provided by a
recipient of the service, involving the automatic, intermediate and temporary storage of
that information, performed for the sole purpose of making more efficient the information's
onward transmission to other recipients upon their request

B ‘hosting’ service

consisting of the storage of information provided by, and at the request of, a recipient of
the service;

The most stringent rules are applied to so-called ‘Very Large Online Platforms’ (*VLOPs”) and
Very Large Online Search Engines (“VLOSES”), targeted at the particular risks that such large
services pose.'® To be considered a VLOP of VLOSE, the service will need to have an average
of 45 million or more active recipients monthly.?° Since the end of August 2023, the rules of the
DSA have been applicable to these services. A number of the 22 VLOPs and VLOSEs designated
are also Gatekeepers under the DMA as the EC designated platforms such as Amazon Store,
App Store, Facebook and Instagram.?!

More importantly, the DSA also regulates companies that are non-VLOPs and VLOSEs unlike
the DMA which essentially applies to designated companies. The companies that “offer services
in the Union” regulated by the DSA are defined as “enabling natural or legal persons in one or
more Member States to use the services of a provider of intermediary services that has a
substantial connection to the Union”.?? “Substantial connection to the Union” is determined either
from the businesses’ establishment in the Union or from specific factual criteria, such as:

B a significant number of recipients of the service in one or more Member States in relation
to its or their population; or
B the targeting of activities towards one or more Member States.”??

As this is not an exhaustive list, it is left open what constitutes as “a significant number of
recipients”. For example, it is still unclear which companies could be considered “to offer services
in the Union.” Companies that have a significant number of EU users or target Member States

19 This includes being monitored by an independent auditor at least once a year and adopt measures that respond to
the auditor’'s recommendations and allowing vetted researchers to access platform data when the research contributes
to the detection, identification and understanding of systemic risks in the EU.

20 DSAArt. 33(1)

21 Supervision of the designated very large online platforms and search engines under DSA

22 DSAArt. 3(d)

23 DSAArt. 3(e)
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are thus advised to consult legal counsel as to their possible obligations under the DSA.

Impact on non-VLOPs/VLOSEs

The DSA makes use of a pyramid-like structure for the types of rules applied. General rules
apply to all intermediary services, specific rules apply to hosting services on top of the general
rules, additional rules apply to hosting services that are online platforms. VLOPs or VLOSEs
have to comply with the full set of rules.

Jg"} Very large
i online platform

Online
platform
A Hosting
services

Intermediary
services

Source: The EU’s Digital Services Act (europa.eu)

The general obligations of the DSA (that all intermediary services have to comply with), include
establishing a point of contact for authorities and users and providing transparency with regard
to advertising, recommender systems or content moderation decisions. On top of this, all
hosting services need to put in place a ‘notice and action mechanism’, which allows individuals
or entities to notify the provider of the presence of information considered illegal content,
amongst others. ¢ Additional obligations for online platform providers include the
establishment an internal complaint-handling system and the obligation to ensure that
advertisements presented on their platform are easily identifiable as such and that it is clear
on whose behalf the ad is presented.?®

Only the providers that qualify as ‘micro or small enterprises’ under the DSA are exempted
from the specific obligations for online platforms.

Currently, the EC or Member States can fine companies up to 6% of their worldwide annual
turnover in the previous financial year due to non-compliance with DSA obligations, interim
measures and commitments.?’. Periodic payments of up to 5% of the undertaking’s average

DSAArt. 16
DSAArt. 20 and 26
DSAArt. 19 and 29

The enforcement framework under the Digital Services Act, DSA Art. 52
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https://commission.europa.eu/strategy-and-policy/priorities-2019-2024/europe-fit-digital-age/digital-services-act_en
https://digital-strategy.ec.europa.eu/en/policies/dsa-enforcement#:%7E:text=Starting%20from%2017%20February%202024,to%20comply%20with%20interim%20measures

daily worldwide turnover in the preceding financial year per day can also be imposed in the
case of a subsequent delay in compliance. The EC is the primary regulator for VLOPs and
VLOSEs and other intermediary services will be supervised by the Member State of
establishment.?8

With the DSA, all companies offering services online must become aware of the obligations
that can be imposed on their businesses by the regulation. Although its exact territorial reach
remains unclear, those businesses, including Japanese companies, must keep paying
attention to the coming developments regarding the DSA.

2. Introduction of Recent Publications

€ Competition Inspections in 25 Jurisdictions - Japan Chapter

March 2024 (Authors: Yusuke Nakano, Vassili Moussis, Takeshi Ishida)

€ Merger Control Comparative Guide 2024: Japan

February 2024 (Authors: Ryoichi Kaneko, Azusa Hongo)

€ Market Intelligence - Merger Control 2023 — Japan

December 2023 (Authors: Yusuke Nakano, Vassili Moussis, Kiyoko Yagami)

28 Questions and answers on the Digital Services Act*, DSA Art. 56

12


https://www.amt-law.com/asset/res/news_2024_pdf/publication_0028074_ja_001.pdf
https://www.amt-law.com/en/professionals/profile/YSN
https://www.amt-law.com/en/professionals/profile/VM
https://www.amt-law.com/en/professionals/profile/TSI
https://www.mondaq.com/antitrustcompetition-law/1236550/merger-control-comparative-guide
https://www.amt-law.com/en/professionals/profile/RCK
https://www.amt-law.com/en/professionals/profile/AZH
https://www.amt-law.com/asset/res/news_2023_pdf/publication_0027605_ja_001.pdf
https://www.amt-law.com/en/professionals/profile/YSN
https://www.amt-law.com/en/professionals/profile/VM
https://www.amt-law.com/en/professionals/profile/KIY
https://ec.europa.eu/commission/presscorner/detail/en/QANDA_20_2348

B A2 —XALA—DORBF. —BHLERRETHY. ERNGEENTRNAZXTEHYEL A, BEWE
DEHESEVELEL, TEFBLEFTTRERACTER FEWNET LI, BREALLELET,
This newsletter is published as a general service to clients and friends and does not constitute legal
advice. Should you wish to receive further information or advice, please contact the below editor.

B ARoa2—RAA2—DFEERLEE LLTOEBYTT,
BEE:
LA /NYY) (vassili.moussis@amt-law.com)
&F Sm— (FJVavtILFT4X) (ryoichi.kaneko@amt-law.com)
HA £ (jo.tamura@amt-law.com)

Authors:

Vassili Moussis (vassili.moussis@amt-law.com)

Ryoichi Kaneko (Brussels Office) (ryoichi.kaneko@amt-law.com)
Jo Tamura (jo.tamura@amt-law.com)

*ARZ21—ALA—DERIZH=>TIEL, Carmen Huisman ARAEBERVRAEIZH DL THYET,
The authors wish to thank Carmen Huisman for her help in researching and drafting this newsletter.

B KDoA A—DERGEFELEZCHFEDFEICE. BFHTI M. BEVEDLEICTEFHETIVET
FOBRENNELET,
If you wish to unsubscribe from future publications, kindly contact us at General Inquiry.

B 0 —RAAB—ONYIFUNR—F CELICTITE WV =FHET,
Previous issues of our newsletters are available here.

ANDERSON MORI & TOMOTSUNE

www.amt-law.com



https://www.amt-law.com/professionals/profile/VM
mailto:vassili.moussis@amt-law.com
https://www.amt-law.com/professionals/profile/RCK
mailto:ryoichi.kaneko@amt-law.com
https://www.amt-law.com/professionals/profile/JOAT
mailto:jo.tamura@amt-law.com
https://www.amt-law.com/en/professionals/profile/VM
https://www.amt-law.com/en/professionals/profile/RCK
https://www.amt-law.com/en/professionals/profile/JOAT
mailto:vassili.moussis@amt-law.com
mailto:ryoichi.kaneko@amt-law.com
mailto:jo.tamura@amt-law.com
https://www.amt-law.com/contact/
https://www.amt-law.com/en/contact/
https://www.amt-law.com/publications/newsletters/international-practice
https://www.amt-law.com/en/publications/newsletters/international-practice

	1. Recent Updates on the Digital Markets Act and Digital Services Act



