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Gujarat HC rules on various stamp duty
issues relating to scheme of arrangement
inter-alia holding that composite scheme is
one single instrument, allowing set off of
stamp duty paid in another state etc.
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The Hon’ble Gujarat High Court (‘High Court’) in a recent ruling! dealt with

several aspects under the Gujarat Stamp Act, 1958 (‘ the Act') wherein it held as

under:

e A composite scheme of arrangement comprising of transfer of undertakings by
way of demerger(s)/ slump sale and merger shall be treated as a single
instrument for levying stamp duty.

e In view of Explanation lIli(c) in Article 20(d) of Schedule-I of the Act, scheme
involving only unlisted companies, the market value of shares shall be deemed
to be its face value, irrespective of whether the shares are being issued at
premium.

e Stamp duty applicable as on the Appointed Date of the scheme is payable and
not on the date of NCLT order.

e Stamp duty paid on the same instrument in another state, allowed to be set off
against the stamp duty payable in Gujarat.

e ‘Capital work in progress’ cannot be considered as immovable property and

shall not be subject to stamp duty levy.

" Ambuja Cements Limited v Chief Controlling Revenue Authority (C/SR/1/2020)
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The High Court passed an order in eight
connected matters since there were few
common questions which were involved. The
key issues which were dealt by the High

Court are discussed below.

Issue 1 — Whether an order under Sections
230 to 232 of the Companies Act, 2013,
sanctioning a composite scheme of
arrangement, be considered as a single
distinct

indivisible instrument or several

transactions within one document?

Facts and Background

e The Appellants entered into a composite
scheme of arrangement involving transfer
of undertakings by way of demerger(s)/
slump sale and merger which was
sanctioned through an order by the
National Law  Tribunal

(‘NCLT).

e Section 5 of the Act states that an

Company

instrument containing several distinct
shall be
chargeable with the aggregate amount of
that

chargeable if the instruments relating to

matters or transactions

the duties would have been

each such matter was executed

separately.
e The Collector construed the composite
scheme as involving multiple distinct
and levied

transactions accordingly

stamp duty separately for each
arrangement, resulting in the aggregate
stamp duty demand more than the

maximum amount (i.e. currently INR 25

Crores) prescribed under the Article 20(d)
of Schedule-| of the Act.

Contention of the Appellants
e NCLT

composite scheme and such instrument

order sanctioned a single
cannot be treated as covering separate
transactions.

e NCLT order sanctioning the scheme
becomes an ‘instrument’ and partakes the
character of conveyance and such order

cannot be separated.

Contention of the Revenue

e In view of the words 'distinct matters' or
'distinct transactions' under section 5 of
the Act,

charged as if separate instruments are

the stamp duty should be

executed for each separate transaction.

e The Revenue relied upon the Supreme
Court ruling in case of Coastal Gujarat
Power Limited and others? and several
other judicial precedents and contended
that the composite scheme results in
multiple and distinct transactions, and
thus, section 5 of the Act should apply.
Accordingly, the stamp duty should be

separately charged for each transaction.

Ruling of the High Court
e The High Court, after discussing the

Supreme Court ruling in case of Coastal
Gujarat Power Limited (supra), held that
a composite scheme of arrangement
cannot be segregated when the said
arrangement was pursuant to a single

composite order.

2 Chief Controlling Revenue Authority v Costal Gujarat Power Limited and others (Civil Appeal No. 6054 of 2015)
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The High Court held that treating a single

composite scheme as distinct

transactions and thereby demanding
separate stamp duty would be in conflict
with the true import and meaning of

section 5 of the Act.

Issue 2 — Whether the premium on shares

issued pursuant to the scheme can be

included in the ‘market value of shares’ or can

be regarded as consideration paid for the

purpose of computation of stamp duty?

Facts and background

Both the transferor and transferee, being
unlisted companies, were involved in the
composite scheme of arrangement, and
the transferee company issued shares at
a premium as consideration pursuant to
the scheme.

Explanation 1li(c) to Article 20(d) of the
Schedule-| of the Act states that in case
where both the transferee and transferor
companies are unlisted companies, the
face value of shares issued shall be
deemed to be the market value of the
share.

Collector included the premium amount
while determining the market value of the
shares and computed the stamp duty on

such value.

Contention of the Appellant

Fiscal statutes are to be construed

strictly, and the specific mechanism
provided in the explanation should be
followed for determining the market value
of shares.

The contention put forth by the Revenue

that the premium is a ‘consideration’ other

than share is clearly an afterthought and
it is evident that the expression ‘amount
of consideration’ referred to in Article
20(d)(i) is separate and distinct from the
‘market value of share’.

The Appellant further contended that
unlike the Maharashtra Stamp Act, the
Collector under the Act does not have the
authority to determine the market value of

shares.

Contention of the Revenue

The that a

meaningful interpretation must be given

Revenue contended

to the provision, and the 'consideration’
the

should be considered when computing

including premium component,
the stamp duty.

Consideration for sale, in the hands of the
includes

shareholders premium on

shares, hence premium amount has
rightly been considered as part of
consideration to be paid over the face

value of shares.

Ruling of the High Court

The High Court upheld the principle that
should be

particularly

taxing statutes strictly
the

language used by the legislature is clear

interpreted, when
and unambiguous. It emphasized that
there should be no scope for reading
something into the entry which is not
expressly mentioned in the statute.

The High Court further held that including
the term 'premium’' as part of the 'market
value' would amount to reading
something into the provision that is not

found in the statute.
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High Court held that the premium is not
distinct from shares and cannot exist
apart from the shares. Amount of
consideration referred to under Article
20(d)(i) is separate and distinct from the
'market value of share'. Therefore,
premium being a part of market value of
the share, such premium cannot be
treated as amount of consideration.

The High Court concluded that the face
value of the shares issued by the
appellant should be considered as the
market value, in accordance with
Explanation 1li(c) to Article 20(d) of the

Schedule-| of the Act.

Issue 3 — Whether the stamp duty which is

applicable as on the appointed date or the

date of execution, is payable?

Facts and Background

The Appointed Date of the scheme was
April 01, 2013, and the High Court had
sanctioned the scheme on March 18,
2014.

The maximum amount of stamp duty
payable under Article 20(d) of the Act was
increased from INR 10 Crores to INR 25
Crores through a notification dated May
15, 2013, which was after the Appointed
Date of the scheme.

The Appellant paid the stamp duty
amount of INR 10 Crores, which was the
maximum amount payable as on the
Appointed Date, by way of a demand
draft, and the same was accepted by the
Collector.

the

additional stamp duty along with penalty

However, Collector demanded

thereon stating that the maximum amount
of stamp duty applicable is INR 25

Crores.

Contention of the Appellant

The Appellant contended that even
though the High Court sanctioned the
scheme on March 18, 2014, the amount
of stamp duty prevailing as on the
Appointed Date should be considered.

Appointed Date has to correlate with the
chargeability of the stamp duty which is
dependent on its execution. Therefore,
Appointed Date should be construed as
the date of execution for the purposes of
computing the stamp duty once the
scheme is approved by the NCLT, and
therefore, any amendments to Article
20(d) of the Act that came into effect after
the Appointed Date should not be

applicable.

Contention of the Revenue

Revenue contended that levy of stamp
duty should be on the date of execution of
the instrument and not on the Appointed
Date mentioned in the scheme. Date of
execution can be said to be the order of
High Court dated March 18, 2014 which
is after the date of amendment.

Further,
significant and not the Appointed Date

the date of execution is

mentioned in the Scheme for the purpose

of chargeability.

Ruling of the High Court

The High Court accepted the Appellant's
contention and held that stamp duty

prevailing on the Appointed Date shall be
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applicable. Therefore, the maximum
stamp duty payable by Appellant is INR

10 Crores.

Issue 4 — Whether the stamp duty paid in

another state for a scheme involving
immovable property situated in Gujarat, be
considered for set-off when calculating the

stamp duty payable in Gujarat?

Facts and Background

e NCLT, Principal New Delhi

sanctioned the scheme of arrangement

Bench,

wherein immovable properties situated in
the
Appellant. The registered office of the

Gujarat stood transferred to
Appellant was in the state of Rajasthan.

o Section 19 of the Act provides for the set-
off of stamp duty paid on the same
instrument in another state against the
stamp duty payable in Gujarat.

e The NCLT order, being the instrument,
had suffered stamp duty of INR 25 Crores
and surcharge of INR 5 Crores in the
state of Rajasthan.

e The Collector in Gujarat adjudicated the
application and demanded ~INR 30.18
Crores towards stamp duty. Further, the
Collector did not give set off of the stamp
duty paid by Appellant in the state of

Rajasthan.

Contention of the Revenue

e The Revenue contended that the amount
of stamp duty and surcharge paid in the
State of Rajasthan does not constitute the
'‘amount of duty' as envisaged under
section 19 of the Act.

Ruling of the High Court
o The High Court held that the stamp duty

has been paid on the same instrument in
the State of Rajasthan and the same
ought to have been given set off as per
section 19 of the Act at the time of
computation of stamp duty chargeable in
Gujarat on the same instrument.

e Further, held that stamp duty would be
payable in Gujarat only if the amount of
stamp duty chargeable in Gujarat is
higher than the amount of stamp duty
paid in other state(s) and the difference in
stamp duty would be required to be paid

in Gujarat.

Issue 5 — Whether 'capital work in progress'
is included under the definition of 'immovable
property' under the Act for purpose of levying
stamp duty?

Facts and Background

e The assets that were transferred to the

Appellant pursuant to the scheme
included certain capital work in progress,
but the bifurcation of this asset was not
provided to the Collector.

e In the absence of any break-up, the
Collector treated the capital work in
progress as immovable property and

levied stamp duty.

Ruling of the High Court

e The High Court relied on decision of a
coordinate bench in the case of State of
Gujarat v Aarti Industries Limited® and
held that capital work in progress cannot

be considered as an asset to be in

3 State of Gujarat v Aarti Industries Limited (Letters Patent Appeal No.906 of 2021)
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existence for the purpose of levying
stamp duty and hence, capital work in
progress cannot be included in the

definition of immovable property.

Dhruva Comments

This is a welcome ruling which purports to
provide clarity on several critical aspects
relating to the stamp duty liability on
scheme of arrangements as applicable to
the state of Gujarat.

It provides much needed clarity that the
order sanctioning the composite scheme
is a single instrument and all
arrangements are inseparable, hence no
matters are

distinct involved, and

maximum amount of stamp duty

prescribed will not be qua each
arrangement but for the entire composite
scheme.

However, it is pertinent to note that
although the High Court discussed the
ruling of the Hon'ble Supreme Court in
case of Coastal Gujarat Power Limited
and others (supra), it did not distinguish
the said ruling.

As regards the ruling that the premium on
shares should not be considered in the
market value of shares, it should be noted
that this ruling is based on a specific
explanation provided in the Act. However,
similar provisions may not be present in
other state stamp laws, such as the
Maharashtra Stamp Act.

The ruling also states that the maximum
amount of stamp duty payable as of the

appointed date should be considered, not

as of the date of the NCLT order. This
could be useful for matters that are under
adjudication under other state stamp acts,
such as the Maharashtra Stamp Act.
where recently, the maximum amount of
stamp duty on schemes of arrangement
has been increased from INR 25 Crores
to INR 50 Crores.

Further, the ruling on set-off of stamp duty
paid in another state on the same
instrument is very welcome . The set-off
provisions are there in many state stamp
duty laws. However, practically it has
always been quite challenging to claim
set-off of such stamp duty paid in another
state. This ruling would definitely help
practically in claiming set-off of stamp
duty in such cases. It should also be
noted that if the companies involved in the
scheme of arrangement have a registered
office in different states and there are
more than one NCLT orders as a result,
then this ruling may not be applicable. In
such cases, basis the ruling of Hon'ble
Bombay High Court in the case of Chief
Controling  Revenue  Authority v.
Reliance Industries Limited* stamp duty
may be required to be paid in both states
since there would be two separate NCLT
orders (i.e. two instruments).

The ruling further clarifies a more or less
settled position that the capital work in
progress is not immovable property. This
could be relevant in case of restructuring
of capital-intensive businesses.

This ruling is in the context of provisions

of the Act, however the principles laid

4 Chief Controlling Revenue Authority v Reliance Industries Limited [Civil Reference No 1 of 2007 in Writ Petition No 1293 of

2007 in Reference Application No 8 of 2005 (Bombay High Court)]
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down under this ruling could be applied
under other state stamp laws having

similar provisions.
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